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UNITED STATES OF AMERICA 
MERIT SYSEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 

DAVID W. NOBLE, JR., 
Appellant, 

v. 

UNITED STATES POSTAL SERVICE 
Agency. 

) 
) 
) 
) DOCKET NO. DC-07S2-11-0880-1-1 

) 
) 
) 
) 
) 

AGENCY'S RESPONSE TO APPELLANT'S PETITION FOR REVIEW 

INTRODUCTION 

The Agency, United States Postal Service ("Postal Service"), by and 

through its designated representative, files this response to Appellant's Petition 

for Review of the February 21, 2012 Initial Decision by Administrative Judge 

Daniel Madden Turbitt of the Washington Regional Office. The Administrative 

Judge affirmed the Appellant's removal. 

The Appellant's Petition for Review (PFR) does not satisfy the 

requirements for a petition for review under 5 C.F.R. § 1201.115 (a) and (d). 

There is no error committed by the Administrative Judge. Therefore, the Petition 

for Review must be denied and the Initial Decision of the Administrative Judge 

affirmed. 

FACTS 

On April 28, 2011, the Agency issued the Appellant a Notice of Proposed 

Removal for Unsatisfactory/Absence Without Official Leave/Permission (AWOL). 
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See Initial Decision (hereinafter referred to as "10"), p. 2. The Appellant's removal 

was required when he failed to report to duty after being sent a notice regarding 

his absences. See id. The Appellant also failed to submit medical documentation 

pursuant to instructions, which is a clear violation of Postal regulations. See id. 

On or about July 5, 2011, Paris R. Washington, Manager, Customer Services 

Operations, Capital District, issued a decision sustaining the charge against the 

Appellant and informing him that he would be removed. See id. (AF, Tab 7, 

Subtab 4a). 

At the hearing, Antonio L. Jones testified that he was the Acting Manager, 

Customer Service for the Agency's Capital District during the time in question. 

Jones indicated that on January 31,2011, he sent the Appellant a return to duty 

letter, instructing him that he needed to report to work. See 10., p. 4, (AF, Tab 7, 

Subtab 4h). Appellant replied to the letter on February 8, 2011. See id" (Subtab 

4g). Jones scheduled the Pre-Disciplinary Investigation (POI) with the Appellant 

to tell him that his "attendance was a problem that needed to be fixed," and to 

see if the Appellant's supervisors needed to initiate an investigation into his 

AWOLs and proceed with a disciplinary action on that basis. See id. Jones 

started to complete an interview form for the POI, but he could not finish because 

the Appellant stormed out of the meeting after only 10 minutes. See id. As the 

Appellant stood up to leave the meeting, Jones asked him, "Are you leaving?" 

The appellant replied, "Yes, I am. I'll be back when you pay me!" Jones warned 

the Appellant that if he left the meeting, he would be considered AWOL. See 10., 

2 
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p. 4-5; Hearing Transcript (hereinafter referred to as "HT"), pp. 61 & 65 

(Attached). 

Jones then asked the Appellant and his union representative to verify that 

they understood that the Appellant would be charged AWOL if he exited the 

building, and they replied that they did indeed understand. See 10, p. 5 ahd HT, 

p. 61. The Appellant never returned to duty after he exited the POI meeting. See 

id.; HT, p. 45. The Appellant never tried to contact Jones after he abruptly left the 

POI. See id. 

Sterling Colter testified that he has been the Supervisor and Acting 

Manager at the Friendship Post Office for approximately one year. See HT, p. 

77. Colter verified that the Appellant never reported for duty, nor called into work 

to say he would not be reporting, on any of the charged AWOL dates. 

See HT, p. 84. Colter also personally entered some of the AWOLs into the Time 

and Attendance Control Systems (TACS) when the Appellant did not appear for 

work or present documentation for his absences. See HT, pp. 79-80. 

Colter further explained that the Appellant's payroll stubs reflected that he 

was in a leave without pay (LWOP) status, rather than an AWOL status because 

an employee's payroll stub will not indicate that he was AWOL; instead, it only 

will appear as LWOP. See 10, p. 6; HT, p. 79. Supervisor William French was 

the "initiating" official and proposing official for the Appellant's removal, and 

Colter was the concurring official. See HT, pp. 84-85. 

3 
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William French is the Supervisor, Customer Services of the Agency's 

Capital District and also is the Appellant's direct supervisor. See HT, p. 119. He 

issued the charges underlying the removal against the Appellant, based on the 

terminated POI with Jones and his continuous AWOLs thereafter. See HT, p. 

119; 124-25. French indicated that the Appellant only brought in one medical 

certificate to the office, which said that he could handle his regular duties and 

maintain a regular schedule. See 10, p. 6; (AF, Tab 9, Agency Exhibit (Exh.) 1 

(Dr. Nelson L. Lui's medical certificate, which states that the appellant is 

"[s]ufficiently recovered to resume a normal workload" as of January 12, 2011». 

French initiated a notice of proposed removal against the Appellant because he 

was continually and repeatedly AWOL, which is a "terminable offense." See 10, 

p. 7; HT, pp. 120 &123-24. French also heard the Appellant, as he was leaving 

the POI, raise his voice and say to Jones, "I'll come back to work when I get 

I 

paid!", or words to that effect. See HT, p. 129. 

Paris R. Washington is a Manager, Customer Services Operations, with 

the Agency's Capital District. See HT, p. 173. Washington pointed out that the 

notice of proposed removal advised the Appellant that he could contact 

Washington to discuss the proposed action; however, because the Appellant 

never did so, he eventually had to issue the decision, which upheld the removal 

action. See HT, p. 176. 

Washington did not know the Appellant, and in fact, he only saw him for 

the first time at the hearing. See HT, p. 174. Washington believed that the 

4 
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removal was justified because the Appellant had abandoned his job for months, 
", 

without calling in to advise his supervisors of his whereabouts, and he failed to 

provide any documentation to substantiate a valid reason for his lengthy 

absence. See HT, p. 177, 179 & 183. In addition, the PDI with Jones allowed the 

Appellant to explain to a higher authority the reasons for his extended absences. 

HT, pp. 176-77. However, the Appellant abruptly exited the PDI meeting. 

See id. 

The Appellant testified thaHor many months, his supervisors began to 

pressure him to return to work and complete his route. See ID, p. 9. Around 

September 2010, William French arrived in Zone 16 and took over floor 

supervision from Supervisor Brandon Toatley. See id. The Appellant admitted 

that he made the choice to disregard French's orders and continued to bring 

back most of the mail for his route every day for the remainder of the year. See 

ID, p. 10. 

The Appellant conceded that French offered to consider adjusting his mail 

route, but rejected it because the offer was conditioned on the Appellant carrying 

his entire route in a single day while French walked with him. See id. The 

Appellant did not agree with the method that French was employing to adjust the 

route. See November 7,2011 Declaration of David W. Noble, Jr (hereinafter 

referred to as "Declaration" or "Noble's Decl."), p. 9, 1'[42. 

The Appellant remembered that Jones notified him by letter dated 

February 16, 2011, that he was scheduled for another pre-disciplinary interview 

on February 23, 2011. See ID, p. 11. He understood that the subject of the 

5 
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interview was an allegation that he had been AWOL from January 14, 2011 

through February 16, 2011. See id. He indicated that he went to Friendship Post 

Office for the pre-disciplinary interview with Jones on February 23, 2011. See id. 

Jones then informed the Appellant that he called him in to discuss the fact that he 

was irregular in attendance. See id. 

At that time the Appellant answered that "I haven't been regular in 

attendance for the last nine years .... In 2003 I didn't work a single day. In 2009 I 

worked seven days. I'm not sure what [my attendance] is for 2010." Eventually, 

the Appellant told Jones, "Well, I'll tell you what. When I get paid, call me back all 

right?" See id. The Appellant then exited the meeting. See id.; HT, p. 61. 

In the Appellant's Declaration, he seemed to imply that because he left the 

meeting, the agency then failed to give him a PDI for the period he was charged 

with being AWOL See Noble's Dec!., p. 13, 1T 57. The Appellant did not dispute 

that Paris Washington issued a decision letter sustaining the proposed notice's 

charges and setting an effective removal date of July 22,2011. See 10, p. 12. 

ARGUMENT 

I. Appellant Does Not Meet The Criteria For A Petition For Review. 

Appellant's Petition for Review must be denied because it does not meet 

the criteria specified in Board regulations. A petition for review must "state 

objections to the initial decision that are supported by references to applicable 

laws or regulations and by specific references to the record." 5 C.F.R. § 

1201.155(a). A petition for review may be granted when it is established that: 

6 
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(1) New and material evidence is available that, despite due diligence, 

was not available when the record closed; or 

(2) The decision of the judge is based on an erroneous interpretation of 

statute or regulation. 

5 C.F.R. § 1201.115(d). Appellant's Petition for Review in this case does not 

meet the criteria specified in 5 C.F.R. § 1201.115 (a) and (d). 

II. There Is No Erroneous Interpretation Of Law Applicable To The 
Charge. 

In his Petition For Review, the Appellant makes several arguments 

regarding errors of law. The Agency will respond to each of those arguments in 

order presented by the Appellant. 

A. The Initial Decision does not contain errors of fact. 

1. Supervisors warned the Appellant several times that he 
could be disciplined for his attendance; 

The Appellant disputes the finding in the Initial Decision at page 19 that he 

was warned repeatedly about his attendance and return to duty several times by 

his supervisors. See Appellant's Petition For Review (hereinafter referred to as 

"Petition" or "PFR"). p. 11. The Appellant's contention here is not supported by 

the record. At best, the Appellant perhaps is parsing the words of the 

supervisors in their testimony more precisely than is captured in the Initial 

Decision. However, the Appellant had repeated warnings. See 10, p. 19; HT, pp. 

65,122-23; and 192-93. Indeed, the Appellant acknowledged in his Petition that 

7 
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he was confronted in other Pre-disciplinary Interviews regarding his attendance 

problems. See PFR, p. 23. 

2. Appellant's pre-disciplinary interviews were included as part 
of his harassment claim. 

Again. the Appellant's contention that the Initial Decision is incorrect 

because his pre-disciplinary interviews were not considered by him as form of 

harassment is not accurate. See PFR, pp.11 & 23. The record shows otherwise. 

These warnings were given to the Appellant by his supervisors on several 

occasions. See HT. pp. 65, 122-23; and 192-93. Even the Appellant 

acknowledged that he had been warned of attendance problems and couched 

these warnings as a form of harassment. See "Noble Dec!., p. 10, ,-r 47 & pp. 17-

18,,-rs 85,88 & 91. 

3. Contrary to Appellant's assertion the Initial Decision did not 
find that the Agency and Appellant were in court litigation. 

The Appellant made reference to the District Court case of Noble v. 

Sombrotto. See Noble's Dec!. p. 14, ,-rs 64. Appellant claims he was more 

focused on that case and not as much on his removal. See id. The Appellant also 

questioned the timing of his removal that coincided with an important moment in 

his court litigation with the union. See id. Nevertheless, contrary to the 

Appellant's allegation the statement referred to in the Initial Decision (see PFR, 

pp. 11-12) at the top of page 12 makes absolutely no reference to the Appellant 

being in court litigation with the Agency. Thus. there is no error in the Initial 

Decision. 

8 



Pleading Number : 2012011973            Submission date : 2012-04-13 11:04:41            Confirmation Number: 1827171481            page 13 of 111

4. Appellant errors by claiming the Initial Decision is not 
accurate in stating that management did not pressure him to 
return to work. 

The Appellant claims he did not testify that he was being "pressed" or 

"pressured" by management to return to work and complete his route. See PFR, 

p. 12. The Appellant's denial that this pressuring happened can only be based on 

semantics. However, even the Appellant's Declaration is replete with instances 

where he was asked to return to work because he had been AWOL and 

numerous attempts were made to have him complete his route. See Noble's 

Decl., pp. 7-11, l1s 35-36, 40,42, 47 &51.' 

5. Appellant inaccurately reiterates the Initial Decision because 
he claimed various ailments caused him "great emotional 
stress", 

The Appellant only related a portion of the Initial Decision finding when he 

alleges that he did not state that various ailments caused him great emotional 

stress. See PFR, p 12, 11 5.1 In the context of the full statement the Initial 

Decision at pages 8-9 ruled as follows: 

"[Appellant] noted that, at the time, he was 63 years old, and in addition to 

his coronary artery disease, he suffered from Stage 4 hypertension, 

emphysema, and cervical degenerative disc disease, all of which caused 

him great emotional stress, exacerbated his depression, and affected his 

ability to complete his route and work long periods of overtime." 

1 "I was then 63 years old. and had coronary artery disease. Stage 4 hypertension, emphysema, 
and cervical degenerative disc disease. all of which affected my ability to work long periods of 
overtime every day. I also have an abdominal aortic aneurysm that is not disabling per se, but is 
life threatening (as is its medical remedy). Given the aneurysm, I feel great emotional distress 
when I am forced to work overtime .... " 

9 
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Even if not stated with precise accuracy in the Initial Decision the finding 

does not adversely affect the outcome of this case. 

6. Appellant did not attempt to contact any of the supervisors 
after issuance of the Notice of Proposed Removal. 

Here again the Appellant is engaging in semantic jousting about whether 

he contacted any of the supervisors that testified after the Notice of Proposed 

Removal. See PFR, pp. 12-13. First, Appellant attempts to discredit the factual 

finding by stating that there were actually four witnesses that testified and not 

three. See Noble's Decl., p. 12, 1T 6. However, the statement in the Initial 

Decision merely iterates that the Appellant never contacted three of the 

witnesses after the issuance of NPR. See Initial Decision (10). The Appellant is 

simply engaging in the tactic of setting up a straw man to knock it down. 

Appellant admits that Paris Washington testified that he had no contact 

from the Appellant after its issuance, which essentially means that the Agency 

need only show statements attributed to two other supervisors. Actually three 

supervisors Anthony Jones, Sterling Colter and William French did testify that the 

Appellant never attempted to contact them about returning to work. See HT, pp. 

45,84 & 126. 

The Appellant claims that there are no consistencies to the testimonies of 

these four witnesses but he leaves us hanging as he makes no attempt to 

explain the inconsistencies. See PFR, p. 13. CuriolJsly, he claims that his 

testimony that he made contact by faxing witnesses Colter and French was not 

10 
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rebutted the Agency. See id. That too is inaccurate because they all testified 

consistently that he made no contact with them. See HT, pp. 45,84 & 126. The 

Appellant had the opportunity to cross-examine them on this point, but he did not. 

The Appellant challenges the credibility of witnesses. See PFR, p. 13. 

However, unless there are unusual circumstances, credibility determinations 

involving conflicting testimony on material issues should be based on the judge's 

personal observation of the witnesses' demeanor while testifying at the hearing. 

See Callery v. Dept. of Justice, 35 M.S.P.R. 233, 235 (1987). Evidence of 

demeanor cannot be reflected fully in the written transcript. The Board must rely 

heavily upon the judge's credibility determinations if there are no other more 

persuasive indications of credibility in the record. For this reason, the judge 

should make findings on the credibility issues. See Ray v. Dept. of Army, 2 

M.S.P.R. 565, 567 (1980). 

In this appeal, the administrative judge provided persuasive reasons for 

his credibility determinations and for his conclusions regarding the merits of the 

charge against the Appellant. See 10, pp. 13-14.2 Based on the clear objective 

evaluation of the credibility for each witness, the administrative judge gave a 

detailed explanation as to his credibility findings for each witness. Therefore, 

there is no basis in law for the Board to set aside the credibility findings of the 

administrative judge. 

2 "I found the testimonies of Jones, Colter, French, and Washington to be highly credible when 
they stated that the appellant was absent for the charged dates, and that he failed to provide 
medical evidence justifying his absences for the time in question. The four agency witnesses 
testified in a straightforward manner, and their testimonies corroborated each other on these 
important points. The appellant, meanwhile, offered no evidence in support of his bare assertion 
that he provided medical evidence to justify his AWOLs." 

11 
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7. The Appellant has provided no basis for his absence, except 
for his claim of a constructive suspension. 

The Appellant here has essentially admitted that the only basis for his 

absence was the alleged intolerable working conditions that caused his 

constructive suspension. See PFR, p. 13. However, that issue was considered 

a separate and distinct action because the constructive suspension was raised 

for the first time in the Appellant's Prehearing Submission.3 See Order And 

Summary Of Second Prehearing Conference, p. 2. Therefore, it is not part of this 

appeal. 

8. The Appellant admits that he is not basing his absence on a 
medical condition. 

The Appellant disagrees with the Administrative Judge's characterization 

of his absence for medical reasons. See PFR, p. 13. Instead, the Appellant 

claims that he was on approved Leave Without Pay (LWOP) but does not provide 

any basis for showing that it was approved. See Initial Appeal, MSPB Appeal 

Form 185-2, ,-r 6; MSPB Appeal Form 185-4A, ,-r 3; Appellant's Prehearing 

Submission, dated 9/23/11, p. 1. Therefore, since the Appellant offers no basis 

for being on approved leave he can only claim that his absence was based on his 

allegation of a constructive suspension as a result of intolerable working 

conditions, which is not an issue that can be appealed in this PFR. 

3 "I am granting the Appellant's request to litigate the constructive suspension claim, but in a 
different manner than the way he asked for it. I find that his new (or more clearly identified) 
allegation constitutes a separate, discrete action." See Order And Summary Of Second 
Prehearing Conference, p. 3. 

12 
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9. The Appellant's claim that he was never warned about 
"irregular attendance" is not supported by the record of 
evidence. 

The Agency advised the Appellant on January 31,2011 that his 

attendance was placing him in jeopardy of discipline because he had no 

supporting documentation of his absences. See Agency File, 4h.4 The 

Appellant was asked in his pre-disciplinary interview on February 23,2011, if 

understood that he was required to be regular in attendance and that if he was 

not that it could result in discipline.5 See Agency File, Tab 4d. In direct 

contradiction of the Appellant's assertion that there is not a shred of evidence 

that he was ever warned about being disciplined for irregular attendance 

Supervisor Antonio Jones testified that he was attempting to go through these 

questions during the POI on February 23, 2011. See HT, pp. 43-45. One of the 

first questions was whether the Appellant was aware of the Postal Service's 

requirement for employees to be regular in attendance. See. H.T., p. 66 and 

Agency File, 4d. The Appellant was still present when this question was posed 

to him and he offered a cryptic response. See Agency File, 4d. Moreover, the 

Appellant acknowledged that he had been warned about his attendance 

problems in the past. See Noble's Decl. pp. 7, 1-11, 1fs 35, 47 and 51. 

4 The Agency corrected its original submission of this exhibit by adding the second page of this 
letter on November 3,2011. 
5 Q. Are you aware of the Employee and Labor Relations Manual (ELM) Section 511.43, which 
states, "Employees are expected to maintain their assigned schedules and must make every 
effort avoid unscheduled absences. In addition, employees must provide acceptable evidence 
when required." Further, Section 665.41 which states, "Employees are required to be regular in 
attendance. Failure to be regular in attendance may result in disciplinary action, including 
removal from the Postal Service." i.e., Are you aware of your requirement to work as 
scheduled as put forth in the ELM (Employee & Labor Relations Manual) and as discussed 
through routine attendance review and service talks conducted? (Emphasis added). 

13 
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10. The Appellant denies raising a defense of denial of due 
process. 

The Appellant denies that he raised an affirmative defense of a denial of 

due process. See PFR, pp. 14-15. The record shows that the Appellant at the 

hearing did raise an affirmative defense issue that was construed by the 

Administrative Judge as a violation of due process and the Appellant voiced no 

objection. See HT, pp. 22-23. Notwithstanding that characterization, the 

Appellant denies raising such a defense and instead alleges that the Agency 

violated the collective bargaining agreement. However, violations of collective 

bargaining agreements are not per se affirmative defenses unless harmful error 

can be shown by the appellant.6 

11 . The Appellant incorrectly states that the record does not 
support his refusal to have his route adjusted. 

The Appellant's supervisor, William French, clearly testified that he offered 

a route adjustment procedures but the Appellant refused. See HT, p. 143. The 

Appellant apparently wanted a different adjustment process than the one offered. 

See Noble's Decl., p. 9, � 42. However, the Appellant did not apprise Mr. French 

that he wanted a formal route inspection. SeeHT, pp. 163-64. 

B. The Appellant Erroneously Argues That The Administrative Judge 
Improperly Excluded Argument. 

This is argument is without any merit. The Appellant was afforded a full 

day of hearing, called several witnesses, and was finally given the opportunity to 

present a written declaration after the Appellant was so emotionally overcome 

6 See, discussion infra, pp. 25-29. 

14 
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that he could not complete his case through his own testimony. See 10, p 8, n. 4; 

HT, pp. 242-44. On November 7,2011, after a full weekend the Appellant 

submitted a twenty-page, single-spaced typed declaration, which included 

numerous arguments. To now argue that he " ... was given no opportunity to 

argue the merits of his or the agency's cases ... " is at best disingenuous if not 

totally absurd. See PFR, p. 15. 

The Appellant makes further argument by misconstruing the provision for 

appeal based on new and material evidence. He now argues that this regulation 

that allows an appeal, if new and material evidence is discovered, means that he 

is thereby precluded from making arguments in his petition for review. See 5 

C.F.R. § 1201.115. 

This argument is not only erroneous but it is nonsensicpl. On the one 

hand, he makes the claim that he was not allowed to make "argument" on the 

merits, and on the other, totally misconstrues the plain meaning of the regulation 

that allows a petition for review on "discovery of new and material evidence." This 

provision for allowing appeals strictly on new and material evidence is 

mysteriously transformed by the Appellant as a way to stop him from making 

legal arguments in his petition for review that he was otherwise prohibited from 

making at the hearing. This juxtaposition of the Appellant's inability to make legal 

argument because regulations allow an opportunity for appeal based on new and 

material evidence is simply a patently flawed interpretation and application of the 

Board's regulation. See 5 C.ER. § 1201.115. 

15 
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C. The Appellant argues that the Administrative Judge erred by failing 
to disqualify himself. 

An allegation of bias is a serious matter that directly challenges the 

integrity of the judge, which goes to the core of the judicial function. Bias charges 

are not taken lightly; nor should they be casually presented. See Weaver v. 

Dept. of Navy, 2 M.S.P.R. 129, 134 (1980); Jackson v. Dept. of Air Force, 10 

M.S.P.R. 118, 120 (1982).). "An administrative judge's conduct during the course 

of a Board proceeding warrants a new adjudication only if the administrative 

judge's comments or actions evidence 'a deep-seated favoritism or antagonism 

that would make fair judgment impossible.'" Bieber v. Department of the Army, 

287 F.3d 1358, 1362-63 (Fed. Cir. 2002); Simpkins V. OPM, 113 M.S.P.R. 411, 

413 (2010). The Board expressed the fundamental test for bias allegations in 

Hayden V. U.S. Postal Service, 15 M.S.P.R. 296, 300 (1983): 

. . .  While it is certainly violative of due process to allow an individual's 

basic rights to be determined by a biased decisionmaker or by a 

decision maker in a situation structured in such a manner that "the risk of 

unfairness is intolerably high," see Withrow V. Larkin, 421 U.S. 35, 58, 95 

S. Ct. 1456, 1470,43 L. Ed.2d 712 (1975), the burden is on the appellant 

to establish actual bias or an intolerable risk of unfairness. See Svejda V. 

Department of the Interior, 7 MSPB 36,37 (1981). Furthermore, in making 

a claim of bias or prejudice, an appellant must overcome a presumption of 

honesty and integrity on the part of the presiding official. Oliver V. 

Department of Transportation, 1 MSPB 368, 370 (1980). 

16 



Pleading Number : 2012011973            Submission date : 2012-04-13 11:04:41            Confirmation Number: 1827171481            page 21 of 111

Appellant does not cite to any evidence which would support a finding of 

bias on the part of the administrative judge or show that the agency documents 

predisposed him to rule in favor of the agency. See PFR, p. 16. That the 

administrative judge ultimately ruled in favor of the agency is insufficient 

evidence of bias. Weaver v. Department of the Navy, 2 MSPB 297,300 (1980). 

The Federal Circuit also does not favor accusations of bias against 

judges. To prevail on a claim of bias against a judge, the appellant must show 

almost irrefragable proof of bias. See Gates v. OPM (Fed. Cir. 1985 

nonprecedential No. 83-854); Thomas v. Dept. of Army (Fed. Cir. 1985 

nonprecedential No. 85-937). Recognizing the problem of unfounded bias 

allegations, the Federal Circuit imposed a $500 fine against an attorney in 

Robinson v. Dept. of Transp., 769 F.2d 1556, 1557-58 (Fed. Cir. 1985), holding: 

Counsel's utterly meritless raillery against the Presiding Official is 

offensive. It wastes the resources of this court, which has carefully 

reviewed petitioners' arguments and the record "on the possibility that a 

non-frivolous contention might have been found lurking." ... 

Whether an adjudicator's impartiality might reasonably be questioned 

turns upon an objective evaluation of the facts and circumstances of each case, 

as viewed by a reasonable person. The "reasonable person" who would 

conclude that an adjudicator might be biased must be a disinterested person who 

is familiar with the particulars of the case. Acting Special Counsel v. Sullivan, 4 
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M.S.P.R. 485 (1981) (declining the disqualification of Board members because of 

the involvement of the MSPB in a declaratory judgment suit against the OSC 

arising out of a dispute over budgetary control). Before allegations of prejudice 

can be evaluated, the alleged victim must provide specific-evidence in the form of 

citations to the record or a transcript of the proceedings. See Baldwin Hardware 

Corp. v. Franksu Enterprise Corp., 78 F.3d 550, 558 (Fed. Cir. 1996) 

("[O]rdinarily it is appellants' responsibility to obtain those portions of the record it 

requires to support its case" (citing Fed. R. App. P. 10(b)(1), (2), (4))). 

1. Erroneous rulings of the administrative judge is not bias 

An erroneous ruling by a judge, standing alone, is not evidence of bias. A 

"judge's rulings alone, even if they are shown to be incorrect ... are not sufficient 

to establish bias or incompetence mandating disqualification." Womack v. U.S. 

Postal Service, 67 M.S.P.R. 58, 60 (1995). That the judge accepted one party's 

version of the facts over that of the other is not evidence of bias. Hutchcraft v. 

Dept. of Transp., 60 M.S.P.R. 299, 303 (1994) ("Indeed, resolving such 

evidentiary conflicts is a fundamental function of the adjudicatory process."). An 

appellant's contentions concerning the alleged bias of the judge representing no 

more than a disagreement with the judge's analysis of the facts or an assertion 

that he incorrectly ruled on certain objections to the introduction of evidence, are 

clearly insufficient to demonstrate bias. Adams v. Dept. of Transp., 15 M.S.P.R. 

72,78 (1983). Neither are repeated attempts by the judge to prevent the 

Appellant from introducing irrelevant evidence are not evidence of bias. Azevedo 

v. Dept. of Air Force, 35 M.S.P.R. 47,50 (1987). 
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2. Incorrect factual conclusions by an administrative judge is 
not bias. 

Even an error by the judge in the resolution of conflicting evidence is not 

evidence of bias. See Ray v. Dept. of Army, 2 M.S.P.R. 565 , 566-67 (1980); 

Diggs v. DHUD, 114 M.S.P.R. 464, 468 (2010) (disagreement with the judge's 

evidentiary findings is not sufficient to show bias). That the judge does not accept 

the appellant's assertions or interpret testimony to his liking is not bias, prejudice, 

or misconduct. See Klant v. Dept. of Army, 5 M.S.P.R. 374 ,379 (1981); see also 

Madison v. Dept. of Air Force, 32 M.S.P.R. 465, 469 (1987) ("[AJn administrative 

judge's mistaken representations of facts and arguments, if any there be, may 

not be presumed to result from partiality absent a substantial showing of personal 

bias."). 

The Appellant summarily alleges that he has overcome the administrative 

judge's presumption of honesty and integrity by claiming as a matter of fact that 

the judge had made false statements. See PFR, p. 16. However, the Appellant 

r 

does not bother to enlighten us as to the false statements he is referencing. 

Moreover, even if it is assumed that the errors of fact-finding were made by the 

AJ, the Appellant does not provide us with the benefit of how these errors in 

finding fact are now ratcheted up to false statements by the AJ. Therefore, the 

Appellant has not met his burden to disqualify the AJ for bias. 
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D. The Administrative Judge Did Not Err By Finding That The Agency 
Had Proven Its Charges. 

It is undisputed that the Appellant did not submit a leave request. See 

PFR, pp 16-17. As of the date of the notice of proposed removal, the Appellant 

had been AWOL for approximately 8 weeks. There is no evidence that he ever 

reported for duty or even attempted to report for duty. Instead, the Appellant 

initiated his absence and there is no evidence, nor even an allegation, that the 

Agency prevented him from returning to work. Therefore, the Agency has proven 

that the Appellant was AWOL. Cf. Jones v. Department of Justice, 98 M.S.P.R. 

86, 92-93 (2004) (charges of failure to follow instructions and AWOL were 

sustained where, following the appellant's extended absence on sick leave, the 

agency required the appellant to submit documentation concerning his medical 

condition and he failed to do so), review dismissed, 125 Fed.Appx. 1006 

(Fed.Cir.2005). 

The Appellant argues here that he could not be placed in an AWOL status 

because the Agency failed to issue a PS Form-50 placing him in AWOL status. 

See Noble's Dec!., p. 15,-r 67. This contention is without merit as there is no 

requirement that a Form-50 must be processed before an employee can be 

placed in an AWOL status. See Leach v. Dept. of Veterans Affairs, 107 M.S.P.R. 

229,232-33 (2007). Moreover, Agency witnesses explained that the LWOP 

noted in the Appellant's pay record does not designate approved leave because 

the designation of AWOL never appears on an employee's pay stubs. See 10, p. 

6; HT, pp. 48-49 & 79. 
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Finally, notwithstanding the Appellant's argument, Podrazik V, U.S. Postal 

Service, 54 M.S.P.R. 380 (1992) is controlling here because the Appellant's 

leave was unscheduled, that is, not requested in advance. See Atkins v. U.S. 

Postal Service, 35 M.S.P.R. 162, 164 (1987). In Fleming, the Board held that, 

while the Postal'Service CQuid not discipline an employee on the basis of 

approved leave by itself, it was permissible to predicate discipline on failure to 

follow leave-requesting procedures, provided the employee was on notice of 

such requirements and the likelihood of discipline for continued failure to comply. 

30 M.S.P.R. 303, 308 (1986); Weber v. U.S. Postal Service, 47 M.S.P.R. 360, 

361 (1991). Under Fleming, therefore, the Agency properly disciplined the 

Appellant based on his irregular attendance. See also James v. U.S. Postal 

Service, 35 M.S.P.R. 97, 100 (1987). Appellant had no authorized leave and he 

was AWOL because he failed to request leave in advance in accordance with 

leave regulations and, in fact, he was absent without authorization. Thus, he did 

not follow leave requesting procedures. 

E. The Appellant Did Not Show That The Penalty Of Removal Was 
Disparate. 

To show disparate penalty, the Appellant cites the case law that there 

must be a great deal of similarity not only similar to the offenses committed but 

also being in the same work unit with the same supervisors and same deciding 

officials. See PFR, p. 18. Appellant claims that the comparator, Leonard Poe, 

was essentially charged with the same AWOL and refused to discuss why he 

was absent but yet was given a lesser discipline. See PFR, pp. 18-19. 
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This comparison fails for several reasons. First and foremost, the 

Appellant's own argument implodes because Mr. Poe is not shown to have been 

disciplined by the same supervisors nor had the same deciding official. Mr. 

French, the proposing official for the Appellant's discipline. did not begin working 

in the delivery unit until September of 2010. See PFR, pp. 18-19. According to 

Leon Tucker, he was uncertain if Mr. Poe was disciplined by Toatley, Colter or 

French; moreover, some of that discipline was not even issued at Friendship in 

Zone 16 but in either Zone 9 or 10. See HT, p. 2 19 & 223. Indeed, Mr. Tucker 

could not provide a copy of the comparative discipline even though he had 

represented Mr. Poe in his discipline and he was called for the specific purpose 

of testifying about Mr. Poe's discipline in comparison to Appellant's current 

discipline. See HT, pp. 224-25 & 227-28. 

The Appellant's claim that these two supervisors, Colter and French, were 

in the same unit as the Appellant and that they were close enough in time to 

make them similarly situated for a disparate penalty falls under its own weight. 

That these two supervisors were close in time to the issuance of some discipline 

that may have been issued to another employee means that they were not 

similarly situated. 

Moreover, as argued, the Appellant sets forth the law that there must be a' 

great deal of Similarity but he inexplicably places that burden on the Agency to 

show dissimilarity. Neverthless, the burden rightly falls on the Appellant to show 

that despite precise similarity in circumstances of the two disciplines one was 

treated more favorably. 
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Therefore, the Appellant's claim of disparate penalties fails for a 

sUbstantial lack of proof of similarities. 

F. The Administrative Judge Did Not Wrongly Use His Power To 
Interfere With Appellant's Attempts To Take Discovery. 

The Board's regulations at 5 C.F.R. § 1207.71-1201.73 grant 

administrative judges' discretion in the manner in which they oversee and direct 

the discovery process. There is no merit to the Appellant's assertion that the AJ 

improperly limited his rights to discovery. See PFR, pp. 19-20. AJ's have broad 

discretion regarding processing of appeals and, absent a showing that such 

discretion has been abused, the AJ's discovery rulings will not constitute a basis 

for finding reversible error. See Boddie, v. Department Of The Navy, 31 M.S.P.R. 

607 (1986). 

The administrative judge denied motions by both parties for an extension 

of time to engage in discovery. Also, the administrative judge extended the time 

of discovery to Appellant by extending the hearing date twice. See "Ruling on 

Appellant's Additional Objections", November 1,2011, p. 4. There is simply no 

basis for finding that the AJ abused his discretion in denying Appellant's last 

minute request to extend discovery further. See Kostan, v. Arizona National 

Guard 45 M.S.P.R. 173, 178 (1990). 

These rulings are consistent with the Board's regulatory requirements for 

completing the discovery process in a timely manner. See Tinsley v. Office Of 

Personnel Management, 34 M.S.P.R. 70, 74 Fn 7 (1987); 5 C.F.R. § 

1201.73(d)(5). Section 1201.71 explicitly provides that the Board conduct all 
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proceedings as expeditiously as possible with due regard to the rights of the 

parties. See Epperson v. Department of the Treasurv, 11 M.S.P.R. 569,573 

(1982). 

Even assuming, arguendo, that the Administrative Judge's denial of 

Appellant's discovery request was erroneous, Appellant has not shown that the 

alleged error was harmful or prejudicial pursuant to the Board's regulations at 5 

C.F.R. § 1201.56(b)(3). Karapinka v. Department of Energy, 6 M.S.P.R. 124 

(1981). The Appellant contends that he could not present supporting evidence for 

his defense because he was denied adequate discovery. See PFR at 7-14; ID at 

7 n. 3. However, the Appellant has not described the evidence he had hoped to 

obtain on discovery or explained how his rights were prejudiced by the alleged 

denial of this evidence. See, Sh9..:., Wagner v. Environmental Protection Agency, 

54 M.S.P.R. 447, 451-52 (1992); Vincent v. Federal Deposit Insurance 

Corporation,41 M.S.P.R. 637,640 (1989). The Appellant merely alleges that he 

was surprised and ambushed by witnesses, but he does not show how he was 

prejudiced. See PFR, pp. 19-20. Moreover, the Agency was ordered to produce 

each of these witnesses for deposition but the Appellant failed to take advantage 

of this opportunity. See PFR, p. 19. Thus, the Appellant's argument is specious 

at best and does not establish prejudice in pursuing his appeal. See, St.9.:... 

Wagner v. Environmental Protection Agency, 51 M.S.P.R. 337,341 (1991); see 

also Manning, 742 F.2d at 1428; Jarman, 44 M.S.P.R. at 516; O'Neal, 39 

M.S.P.R. at 649. 
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G. The AJ Did Not Fail To Give Proper Instructions As To Two 
Affirmative Defenses. 

The Appellant was correctly advised of his burden of proof for an 

affirmative defense by the Administrative Judge in his Order and Summary of 

Prehearing Conference, dated September 27,2011, pp. 2-3? An employee may 

present as an affirmative defense for the commission of discrimination or a 

prohibited personnel practice, harmful error (the commission of harmful 

application of agency procedures in the adverse action process), or legal error. 5 

USC 7701 (c)(2). 

As to the affirmative defense, the burden of proof is on the appellant. The 

appellant's burden is the same as that of the agency: the preponderance of 

evidence. See Pinto v. Dept. of Labor, 1.1 M.S.P.R. 422, 423-24 (1982). In this 

case, Appellant has not shown a violation of any action by the Agency "prohibited 

under any law, rule, or regulation," and whether any such action therefore 

constitutes a prohibited personnel practice under 5 U.S.C. § 2302(b)(1 )(E). See 5 

U.S.C. § 7701 (c)(2)(B) (the agency's decision may not be upheld by the Board if 

the appellant "shows that the decision was based on any prohibited personnel 

practice described in [5 U.S.C. §] 2302(b)"); cf. Mitchell v. Espy, 845 F. Supp. 

7 "I n addition. the Board will not sustain the agency action if the appellant establishes one of the 
following: (1) harmful error in the application of the agency's procedures in arriving at such 
decision; (2) that the decision was based on any prohibited personnel practice described in 5 
U.S.C. § 2302(b); or (3) that the decision was not in accordance with law. 5 U.S.C. § 7701{c)(2). 
The appellant bears the burden of proving these affirmative defenses by a preponderance of the 
evidence. 5 C.F.R. § 1201.56(a)(2)(iii). As to the appellant's allegations of harmful error, he is 
advised that harmful error under 5 U.S.C. § 7701 (c)(2)(A) cannot be presUmed. Reversible 
harmful error is error by the agency in the application of its procedures which, in the absence or 
cure of the error, would have been likely to cause the agency to reach a conclusion different from 
the one reached. The burden is on the appellant to show the prejudice to his case. 5 C.F.R. § 
1201.56(c){3); Stephen v. Dep't of the Air Force, 47 M.S.P.R. 672 (1991)." 
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1474, 1492 (D. Kan. 1994) (claim of marital status discrimination under 5 U.S.C. 

§ 2302(b)(1)(E) failed because the employee identified no statute, rule, or 

regulation providing cause of action for such discrimination or providing basis for 

court's jurisdiction over claim); Craighead v. Department of Agriculture, 6 

M.S.P.R. 159, 162-63 (1981) 

H. The Administrative Judge Did Not Wrongly Conclude That 
Appellant Had Not Proven His Affirmative Defenses. 

The Appellant's claim in this case is one of harmful procedural error by the 

Agency's failure to follow progressive discipline steps in the AWOL charge before 

removal. 8 See Appellant's Appeal Form 185-1, 1f 6; Appellant's Appeal Form 

185-4A, 1m 2 & 3; Appellant's Prehearing Submission, dated September 23, 

2011,p.1. 

Reversal of an action for harmful error is warranted where the procedural 

error likely had a harmful effect upon the outcome of the case before the agency. 

Rawls v. U.S. Postal Service, 94 M.S.P.R. 614 (2003); Stephen v. Department of 

the Air Force, 47 M.S.P.R. 672, 681,685 (1991). In order to show harmful error, 

the appellant must prove that any procedural error was likely to have caused the 

agency to reach a conclusion different from the one it would have reached in the 

absence or cure of the error. Rawls, 94 M.S.P.R. 614, 622; Stephen, 47 M.S.P.R. 

at 685. 

8 During the Prehearing Conference on September 26, 2011, the Appellant elaborated on his 
harmful error defense by indicating that the Agency had violated the principle of progressive and 
corrective discipline in the applicable Collective Bargaining Agreement (CBA) by issuing the 
Appellant a removal for AWOL without first going through progressive steps of discipline and that 
he had submitted several arbitration awards in support of his contention. 
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A removal action cannot be sustained if an appellant shows that the 

agency committed harmful error: (a) By not affording him rights under the terms 

of a collective bargaining agreement, see�, Marsh v. U.S. Postal Service, 9 

M.S.P.R. 548, 549-51 (1982); or (b) in the application of its own internal 

regulations. See Klipstine v. Department of the Navy, 33 M.S.P.R. 257, 258-61 

(1987); Almazan v. Department of the Air Force, 26 M.S.P.R. 318, 320 (1985). 

The Board has held that "the provisions of a collective bargaining agreement 

represent guiding principles and established non-discretionary policy under which 

[an agency] operates and which have the effect of regulatory reqUirements in 

addition to those set forth in 5 C.F.R. Part 752." Giesler v. Department of 

Transportation 3 M.S.P.R. 277, 280 (1980), affd, 686 F.2d 844 (10th Cir.1982). 

The Board therefore treats the provisions of a collective bargaining agreement to 

which the agency is a party in the same manner that it treats provisions of 

agency regulations. See Hamilton v. Department of Labor,96 M.S.P.R. 25, 30 

(2004): Reed v. Dept. of Transportation, 76 M.S.P.R. 126, 134 (1997) Randle v. 

Department of the Navy, 50 M.S.P.R. 574,581 (1991); Borden v. Department of 

Justice, 59 M.S.P.R. 353, 356 (1993). 

A mere conjectural possibility of prejudice from a violation of the CBA, 

however, cannot suffice as a basis for inferring actual prejudice and does not 

establish harmful error. See Devine v. Brisco, 733 F.2d 867, 872-73 

(Fed.Cir.1984). In assessing an agency's violation of a collective bargaining 
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agreement, the Board will determine whether harmful procedural error occurred.9 

See Hall v. Department of the Navy, 73 M.S.P.R. 251, 255 (1997); see also 

Borden v. Department of Justice, 59 M.S'p.R. 353, 356 (1993). 

The appellant bears the burden of proof with regard to a claim of harmful 

procedural error. See 5 C.F.R. § 1201.56(b)(1). The appellant's burden is to 

show that, in the absence of the agency's procedural error, the outcome of the 

case could have been different. See Mercer v. Department of Health & Human 

Services, 772 F.2d 856, 859-60 (Fed.Cir.1985); Ransom v. Dept. of the Army, 49 

M.S'p.R. 553,557 (1991). 

Here, the Appellant has failed first of all to produce any evidence to show 

that the Agency had the burden to follow progressive steps of discipline prior to 

issuing him a removal notice for AWOL. The Appellant flagrantly violated 

attendance regulations by not showing up for work without a proper excuse or 

documentation. Therefore, the Appellant has not established that the Agency 

committed any error with regard to its removing him for AWOL. 

The Supreme Court's decision in Cornelius v. Nutt, 472 U.S. 648, 105 

S.Ct. 2882,86 L.Ed.2d 515 (1985), supports the Agency's argument that 

violations of collective bargaining agreements must be harmful to constitute 

reversible error. Even if  sustaining this action allows the agency's violation of the 

contract to go without redress, the Court held that the purpose of the contract 

provision was not to shield employees from the consequences of their improper 

acts or, to the extent the provision may operate in that manner, that the Board 

9 Harmful error is error by the agency in the application of its procedures that is likely to have 
caused the agency to reach a conclusion different from the one it would have reached in the 
absence or cure of the error. 5 C.F.R. § 1201.56(c)(3). 
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should sanction such an effect. See Robinson v. U. S. Postal Service, 28 

M.S.P.R. 681,688 (1985). Moreover, there is no basis for according violations of 

contractual.rights greater importance than is accorded violations of the 

procedures mandated by Congress. See Handy v. U.S. Postal Service, 754 F.2d 

335 (Fed.Cir.1985); Baracco v. Department of Transportation, 15'M.S.P.R. 112 

(1983), (holding that 5 U.S.C. § 7701 (c)(1)(A) is equally applicable to violations of 

law as it is to regulatory violations). Therefore, the Appellant has totally failed to 

show how he was harmed by the Agency's alleged violation of the collective 

bargaining agreement. 

1. Summary removal without progressive discipline was not a 
harmful error. 

Contrary to the Appellant's contention, the CBA provisions on discipline at 

Article 16 do not require progressive discipline prior to removal for AWOL. See 

!2.:.9.:., Bieche v. U.S. Postal Service, 91 Fed. Appx. 149, 152 (Fed. Cir. 2004 

nonprecedential) (a provision of a collective bargaining agreement stating that 

discipline should be corrective in nature rather than punitive did not, "on its face," 

require progressive discipline). Rather, removal may be imposed where, as 

here, an employee has so breached the employer-employee relationship that 

other rehabilitation is not appropriate, and removal is warranted. See Shaw v. 

Dept. of the Air Force, 80 M.S.P.R. 98, 118 (1998). Thus, the Appellant has failed 

to show error in the Agency's application of its disciplinary procedures, and 

consequently, he has failed to establish his affirmative defense of harmful 

procedural error. 
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Notwithstanding that progressive discipline was not required before 

removing an employee for AWOL, the agency's use of warnings and counseling 

rather than formal disciplinary action does not preclude the agency from 

removing an employee if it becomes clear that his performance will not improve. 

See Zampedri v. Dept. of Air Force, 35 MSPR 357,361-62 (1987) ("An agency's 

use of warnings and counselings rather than formal disciplinary action does not 

preclude the agency from removing an employee."); Roberson v. Dept. of 

Veterans Affairs, 27 M.S.P.R. 489, 493 (1985). Prior warnings and reprimands 

support a conclusion that additional reprimands or a suspension will be 

insufficient to deter the employee from repeating his misconduct. Henry v. Dept. 

of Navy, 902 F.2d 949 (Fed. Cir. 1990); Stanek v. Dept. of Transp., 805 F.2d 

1572, 1580 (Fed. Cir. 1986) ("There is substantial evidence on record that the 

charges were very serious, that Stanek ignored various warnings and reprimands 

by his supervisors regarding his unauthorized activities and, therefore, that an 

additional reprimand or suspension would be insufficient to deter Stanek from 

repeating his conduct."). Prior warnings may show a pattern of conduct, e.g., 

insubordination or disrespectful conduct that will outweigh long service. Richard 

v. Dept. of Air Force, 43 M.S.P.R. 303, 308-09 (1990). The Board may take a 

liberal view of what constitutes a warning. In Davis v. U.S. Postal Service, 54 

M.S.P.R. 374,378 (1992), concerning an AWOL charge, the Board said of the 

effect of a prior settlement agreement: 

[E]ven if the agency had not warned the appellant that attendance 

problems specifically could result in disciplinary action, it had informed him 
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in a previous settlement agreement that his failure to satisfactorily meet all 

requirements of his position would be cause for appropriate disciplinary 

action. An essential element of employment is to b.e on the job when one 

is expected to be there. 

The Appellant admitted that he had been warned about his attendance on 

prior occasions. See Noble's Decl. pp. 7, 1-11, 1Is 35, 47 and 51. Therefore, he 

was put on notice that absence could result in the discipline of removal. 

2. There was no harmful error by not scheduling the Appellant 
for a second POI. 

Even if the Board finds that the agency violated the collective bargaining 

agreement by not conducting a second POI, this error is not, however, harmful. 

See Crumpton v Dept. Health and Human Services, 6 M.S.P.R. 479, 482(1981). 

The Appellant asserts on review that had he had an investigatory interview, he 

might have received advice that would have led him to "clarify his statements to 

the investigators" and which might, in turn, have caused the agency not to bring 

all of the charges it brought, or might have caused the agency to impose some 

penalty short of removal, even dismissal. See PFR, pp. 22-24. Any speculation 

that had he had a second POI, and that he might have said something different, 

which could have somehow made a difference in the outcome of the case; 

however, falls well short of the likelihood of a different outcome. 

Appellant did have the benefit of the initial POI, which he left before it was 

completed. See HT, p. 61. For the Appellant to now suggest that a second POI 

31 



Pleading Number : 2012011973            Submission date : 2012-04-13 11:04:41            Confirmation Number: 1827171481            page 36 of 111

would have resulted in a different outcome rings very hallow. Appellant has 

adduced no evidence to show that the failure to have a second POI meeting 

might have caused the Agency to reach a different conclusion than it did reach. 

See Crumpton, 6 M.S.P.R. at 482; 5 C.F.R. § 1201.56(c)(3). Therefore, the AJ 

correctly concluded that the Appellant did not prove his affirmative defense of 

harmful error. See Simmons v. Dept. of the Air Force, 99 M.S.P.R. 28, 44 (2005). 

3. Contrary to Appellant's allegation there were efforts to correct a 
situation. 

Several efforts were made to respond to the various allegations set forth in 

Appellant's PFR. See PFR, p. 24. First, the Appellant only requested a route 

evaluation one time and Supervisor French offered to do a "walk the route" 

evaluation, but that required that the Appellant come to work a full day and the 

Appellant never followed up or appeared for work in order to do such an 

evaluation. See HT, p. 146; Noble's Dec!., p 9, ,-r 42. Nor did the Appellant ever 

request a formal route evaluation. See HT, pp. 146-47. 

Second, Supervisor French was never made aware of any medical 

restrictions that limited the Appellant from working overtime. See HT, p. 147. He 

does recall instructing the Appellant to work overtime. See id. Moreover, even 

though requested to work overtime, Supervisor French does not recall that the 

Appellant ever worked overtime or was he ever disciplined or penalized in 

anyway for not working overtime. See HT, p. 165. 

Third, Supervisor French acknowledged that he had approved the leave 

request for the Appellant submitted on January 13, 2011; however, French 
, 

recalls that the leave request and supporting documentation was received after 
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the pay week was closed that likely caused some delay in an authorized 

payment. See HT, pp. 130-31. Supervisor Anthony Jones testified that he 

addressed the payment of the Appellant's leave, which was raised as an issue in 

the Appellant's letter of February 8,201 1, See HT, pp 51-55, 61 & 68. That 

leave was paid. See id. 

Fourth, the Appellant's holiday pay was addressed through the grievance 

procedure and was not blocked. See HT, pp. 221-22; 225-26. The grievance 

was filed on behalf of the Appellant and even though it is alleged that Mr. French 

did not meet with the Appellant's union representative, Leon Tucker, the 

grievance was forwarded to the next higher level of the grievance process; 

however, Mr. Tucker was unable to testify as to the outcome of that grievance. 

See id,' 

Moreover, Mr. French acknowledges that the Appellant raised the issue of 

holiday pay with him. According to French, if the issue was as described by the 

Appellant, payment should have been made but the Appellant never followed up 

with him and the issue was not pursued. See HT, pp. 133-34. Mr. French also 

had no recollection of Mr. Tucker attempting to bring that issue to his attention. 

See id. 

Finally, the Appellant was never able to establish that he received a bogus 

suspension on July 29,2010. Mr. Sterling Colter was asked about this incident 

and did not recall it happening. See HT, pp. 97-98. Moreover, the Appellant 

offered no evidence of this so-called bogus suspension. 
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I. Appellant Has Not Shown That He Was Subjected To Intolerable 
Working Conditions. 

1. Appellant did not inform the Agency o'f intolerable working 
conditions. 

The Appellant's allegation that he was constructively suspended due to 

intolerable working conditions is a separate appeal.10 However, in those cases 

the Board has found as a reasonable requirement that the employee alleging 

such conditions must inform the agency and must request assistance or 

remediation from the agency. See Peoples, et. al. v. Dept. of the Naw; 83 

M.S.P.R. 216, 220 (1999). No employee is entitled to leave work and remain 

absent without explanation. See Heining v. General Services Administration, 68 

M.S.P.R. 513, 552 (1995) (employee must show that agency is responsible for 

conditions compelling the involuntary personnel action); Cf. Freedman v. 

Veterans Administration, 23 M.S.P.R. ,361,363-64 (1984) (appellant removed for 

abandonment of position had informed the agency of alleged death threats 

causing him to leave work and not return; allegation sufficient to warrant 

jurisdictional hearing to rebut presumption of voluntary abandonment of position 

and show that absence was the result of a constructive removal). 

Similarly, the Agency here obviously must be put on notice of the specific 

nature of the conditions and the employee's inability to cope with them. Once 

informed the Agency can be expected to investigate, attempt remediation of the 

conditions if necessary. Cf. Thibodeaux v. Dept. of the Air Force, 76 M.S.P.R. 

10 
See Footnote 1, supra. 
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175,181 (1997); Dize v. Dept. of the Army, 73 M.S.P.R. 636�639-40 (1997) 

(employee required to inform agency of medical condition and seek assistance 

from the agency). 

2. Administrative judge did not error by failing to consider the 
totality of the circumstances for intolerable working 
conditions. 

The Appellant also contends that the AJ erred when he failed to apply a 

totality of the circumstances analysis in determining whether working conditions 

were so intolerable that he had to resign. See PFR , pp. 27-28. In this regard, the 

Appellant claims that the AJ attributed no probative weight to events occurring 

several months before he notified management that he was not appearing for 

work for reasons of intolerable working conditions in February of 2011. See id. 

An examination of the hearing transcript reveals that the testimony shows 

that most of the complained harassment was too remote and therefore 

immaterial. See Caveney v. Office of Administration, 57 M.S.P.R. 667, 670 n. 2 

(1993) (generally, the focus in an alleged involuntary resignation is on the 

circumstances immediately preceding the appellant's action); Powers v. 

Department of Veterans Affairs, 43 M.S.P.R. 626, 630 (the focus in an alleged 

involuntary resignation is on the circumstances immediately preceding the 

appellant's action), aff'd, 918 F.2d 187 (Fed.Cir.1990) (Table); Filliben v. 

Department of the Navy, 34 M.S.P.R. 31, 34 (1987). 

Where the Board has expressly set forth the totality of the circumstances 

test in Heining v. General Services Administration, 68 M.S.P.R. 513 (1995), 

which applies that test, the Board has found that under certain circumstances 
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events may be too remote in time to have affected a reasonable person's 

decision to resign. See Gregory, 79 M.S.P.R. 563, at 568-69 Bates v. 

Department of Justice, 70 M.S.P.R. 659, 663-66 (1996). Because the Appellant 

had not worked since the fall of 2010 most of the examples he claimed were 

intolerable occurred several months, if not years, before his alleged constructive 

suspension in February of 2011. See PFR, pp. 25-27; 10, pp. 4 (AF,Tab 7, 4h) & 

20; HT, pp. 93, 97-99 & 144-47. 

However, the working conditions at the Friendship Office were not so 

intolerable as to justify his AWOL status. The Appellant's reaction to conditions at 

his work place was unreasonable. Although Appellant had over thirty years of 

service with the Agency and no cited discipline record, his conduct cannot be 

excused by the job tensions in his office; therefore, removal is the appropriate 

penalty. See Marty v. Dept. of Health and Human Services, 8 M.S.P.R. 231, 

233-34 (1981) (no mitigation for an appellant who had eight years of service, no 

prior discipline, felt isolated by her coworkers at the facility, that there were 

unclear lines of supervisory authority between appellant and her supervisors, and 

appellant and her subordinates and management officials knew or should have 

known that appellant was experiencing problems in her job, but they were 

unresponsive to the situation). Even if the work environment was not properly 

considered there must be significant reasons to overturn the penalty. See 

Luongo, V. Department Of Justice, 95 M.S.P.R. 643, 647-48 (2004) (failure to 

consider potential for rehabilitation and the work environment were not sufficient 

to override the reasons for removal). The Board cannot excuse Appellant's 
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conduct by overturning or mitigating the penalty. 

J. The Deciding Official And The Administrative Judge Properly 
Considered The Douglas Factors. 

The removal penalty based on the charge of AWOL is reasonable. See 

Walker v. U. S. Postal Service, 112 M.S.P.R. 580, 584-85 (2009) (in sustaining 

the remova1 penalty, the AJ found, inter alia, that "the appellant was AWOL for 

more than two months, a lengthy period of time."); Leach v. Dept. of Veterans 

Affairs, 107 M.S.P.R. 229, 232 (2007). 

AWOL is inherently detrimental to the efficiency of the Postal Service. See 

Ely v. U. S. Postal Service, 56 M.S.P.R. 103, 106 (1992); Davis v. U.S. Postal 

Service, 54 M.S.P.R. 374, 378 (1992). Moreover, the current charge of AWOL 

shows the Appellant left a POI meeting abruptly claiming he would only return to 

work once the Agency properly paid him. Considering these circumstances, the 

penalty of removal is within the bounds of reasonableness. See Davis v. 

Veterans Administration, 792 F.2d 1111, 1113 (Fed.Cir.1986); Smith v. U.S. 

Postal Service, 54 M.S.P.R. 631,635-636 (1992) (removal for failure to maintain 

regular work schedule was reasonable for 14 days of unscheduled leave 

between March 2 and July 1,1992); Davis v. U.S. Postal Service, 54 M.S.P.R. at 

377-78 ( removal was reasonable based on AWOL charge alone amounting to 24 

hours). 

The Board's function with regard to its review of an agency's penalty 

selection is not to displace management's responsibility or decide what penalty it 

would imposed, but to determine whether management exercised its judgment 
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within the tolerable limits of reasonableness. Alvarado v. Dept. of the Air Force, 

103 M.S.P.R. 1,44 (2006); Gray, 97 M.S.P.R. 617, 621; Carlton v. Department of 

Justice, 95 M.S.P.R. 633, 636, review dismissed, 115 Fed.Appx. 430 

(Fed.Cir.2004). Thus, the Board will modify a penalty only when it finds that the 

agency failed to weigh the relevant factors or that the penalty the agency 

imposed clearly exceeded the bounds of reasonableness. See, �, Walker, ,112 

M.S.P.R. at 585; Parker v. U.S. Postal Service, 111 M.S.P.R. 510, 514 (2009). 

AppeHant's offense was very serious, especially because he was clearly 

aware of the proper procedures, yet failed to report to work as scheduled; 

therefore, management had lost all confidence in him. See Agency File, Tab 4a. 

The Appellant's abrupt departure from the workplace and failure to call in was 

deliberate and willful. See Agency File, Tab 4b. The Appellant was AWOL for a 

lengthy period and that he had not shown remorse or rehabilitation potential. See 

�, Walker, 112 M.S.P.R. at 585 (even considering the AWOL period to be only 

May 12 through 16,2008, the appellant has offered no mitigating factors 

sufficient to overcome the aggravating factors. Thus, the found that the 

appellant's removal is within the tolerable bounds of reasonableness). 

The record reflects that the deciding o'fficial considered the Appellant's 

years of service with no prior discipline cited. However, he found these mitigating 

factors to be outweighed by the seriousness of the Appellant's misconduct, 

specifically noting the additional workload placed on the Appellant's co-workers 

by his continued absence. See HT, p. 177. Therefore, the AWOL charge 

warranted removal even without prior discipline. See Jones v. U.S. Postal 
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Service, 110 M.S.P.R. 674, 677 (2009) (the deciding official considered the 

relevant Douglas factors and that the penalty of removal is within the tolerable 

limits of reasonableness for the charged misconduct, even in the absence of any 

prior discipline); Leach, 107 M.S.P.R. at 233. 

The foregoing demonstrates that the deciding official considered the 

Douglas factors relevant to this case and that the agency reasonably exercised 

its management discretion. See Leach, 197 M.S.P.R. at 234; Douglas v. 

Veterans Administration, 5 M.S.P.R. 280, 306 (1981). Under all of the 

circumstances of this case, deference should be afforded to the agency's primary 

discretion in managing its work force and the Board should not substitute its 

judgment for that of the agency. See, �, Schoel11er v . Dept. of the Army, 81 

M.S.P.R. 363,369 (1999); Avant v. Department of the Air Force, 71 M.S.P.R. 

192,201-02 (1996) (the Board found reasonable the removals of a GS-12 Real

time Analyst/Computer Specialist and a GS-12 Systems Coordinator for being 

absent from work without claiming leave and making fraudulent overtime claims 

despite their lengthy service, lack of prior disciplinary records, and good 

performance records). Accordingly, the Agency's selected penalty of removal is 

within the tolerable limits of reasonableness for the appellant's misconduct. 

Douglas, 5 M.S.P.R. at 306. 

CONCLUSION 

Appellant has not identified any new or material evidence that was not 

available when the record closed, nor has he adequately identified an erroneous 

interpretation of statute or regulation by the Administrative Judge. 

39 



Pleading Number : 2012011973            Submission date : 2012-04-13 11:04:41            Confirmation Number: 1827171481            page 44 of 111

For the foregoing reasons, the Agency respectfully requests that 

Appellant's Petition for Review be.denied because it fails to meet the criteria in 5 

C.F.R § 1201.115. Therefore, the Agency requests that the Initial Decision be 

affirmed. 

4/13/12 
Date 
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1 APPEA RA N CE S  

2 On behalf of the Plaintiff: 

3 DAVID NOBLE, JR., PRO SE 
4 1 Fence line Drive 

5 G aithersburg, Maryland 20878 
6 
7 On behalf of the Defendant: 
8 STEPHEN W. FURGESON 
9 United States Postal Service 

10 Capital Metro Law Office 
11 8200 Corporate Drive 
12 Landover, Maryland 20785 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

C O N TE N T S  

2 WITNESSES DIRECT CROSS REDIRECT 
RECROSS 

3 Antonio Jones 40 50 69 

4 Sterling Colter 77 88 105, III 107 

5 William French 118 126 162 166 
6 Curtis Washington 173 180 
7 Nirlip Sidhu 204 206 

8 Alton Branson 210 213 

9 Leon Tucker 217 

10 Louis Minor 230 

II David W. Noble, Jr. 240 
12 

222 

13 E XH IB IT S 

14 EXHIBIT NO. 
15 Agency's: 

�D RECErvED 

16 No.1 ELM Manual 
17 
18 

19 
20 

21 
22 

171 

2 

3 

1 P R O CEE D IN G S 

2 THE COURT: G ood morning. 

3 Today's date is November 4th, 2011. The U.S. 
4 Merit System Protection Board has before it the appeal 

5 of David Noble, Jr. v. U.S. Postal Service, MSPB Docket 
6 No. DC-0752 -11-088Q-I-I from the action of the U.S. 

7 Postal Service which removed Mr. Noble from his Level 5 
8 city carrier position effective, I believe, July 22nd, 
9 2011. 

10 The person making such an appeal is entitled 
11 to a hearing before a Board official. My name is 

12 Daniel Turbitt. I have been delegated the authority to 
13 act as the Administrative Judge in these proceedings. 

14 The Appellant is appearing pro se or on his 

15 own behalf today and the Agency is represented by Mr. 

16 Stephen Furgeson. 

17 A person making such an appeal is entitled to 

18 a hearing before a Board official, and we will proceed 
19 today with the hearing. 

20 The purpose of this hearing is to provide· 

21 both parties with an opportunity to ask questions, to 

22 cross examine witnesses and to make representations in 

1 support of their respective views. 

2 During two prehearing conferences in this 
3 matter, I approved witnesses; I identified the issues 

4 in this case, and the parties, I don't believe, came to 

5 any stipulations; is that correct? 

6 MR. FURGESON: That's correct, Your Honor. 

7 THE COURT: Okay. The parties are informed 

8 that opening and closing statements will not be 

9 necessary. 
10 Before we go to the first witness, are there 

11 any procedural matters? 
12 MR. FURGESON: Your Honor, I just want to be 

13 clear. I have sent the original Agency file on the 7th 

14 of September. There were some mistakes in the table of 

15 contents. I re-sent that on the 23rd with the right 

16 contents. I want to make sure that you got that 

17 revised •• .\ 

18 THE COURT: When did you sent the revised 

19 one, sir? 

20 MR. FURGESON: Well, along with the 

21 prehearing submission on the 23rd of September. 

22 THE COURT: I got your prehearing submissions 
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on September 23rd. 1 TIIE COURT: Okay. I would say that. 

MR FURGESON: Yeah. It was attached to 2 Mr. Noble, did you receive that? 

there, as well. 3 MR. NOBLE: I'm sorry, did I receive what? 

THE COURT: Okay. Well, I have received that 4 THE COURT: The two things that Mr. Furgeson 

information. Is that what you mean? 5 just mentioned. The first one in the prehearing 

MR FURGESON: Yeah. If you received it, I 6 submission is the revised, the response and then what 

guess the revised file. The revised Agency file that 7 he submitted -- I think it was -- I think he submitted 

was originally sent on the 7th of September. If not, 8 it yesterday. 

I've got it here, but I just wanted to be sure we're 9 MR. NOBLE: Uh-huh. 

playing from the same sheet of music. 10 THE COURT: It was a revision to Tab 4H of 

THE COURT: Okay. What I received from you, 11 the Agency's exhibits. 

sir, on the 7th, which is your response to the 12 MR. NOBLE: Well, I got some -- I got some 

acknowledgment order -- 13 material from Mr. Furgeson, and I haven't had a chance 

MR. FURGESON: Yeah. 14 to look at it yet. 

THE COURT: -- to the appeal. And then on 15 MR. FURGESON: I sent it to him -- you know. 

the 23rd, I received your prehearing submissions. 16 I sent him the copies on the 23rd. I sent copies of 

MR. FURGESON: And a revised -- the response 17 that; I also sent him yesterday -- he said he didn't 

was advised because it did not match -- the table of 18 receive the missing page, so I re-sent it to him with 

contents, I noticed, did not match what I sent on the 19 the missing page. 

7th with the exhibits. 20 THE COURT: Okay. All right. Is there 

THE COURT: Okay. So looking at what we have 21 anything else, Mr. Furgeson? 

on the -- 22 MR. FURGESON: Not from me right now, no. 

7 

MR. FURGESON: There were three prehearing 1 TIIE COURT: Okay. 

exhibits, prehearing submission exhibits, and then 2 Mr. Noble? 

there were several exhibits in the Tabs 4A thi'Ough 4H. 3 MR. NOBLE: I printed out a lot of material 

THE COURT: Okay. I have a couple copies of 4 that was in a repository yesterday. I came up with 

all of them, yeah, going up to 4H. 5 some miscellaneous materials that belonged to other 

MR. FURGESON: Yeah. And that was .- again, 6 cases. 

that was revised and resubmitted for -- to match up 7 TIIE COURT: You got this in what repository, 

with 8 sir? 

THE COURT: Okay. 9 MR. NOBLE: The electronic repository that 

MR FURGESON: And, also, I noticed I 10 may be accessed online by litigants. 

submitted lately like yesterday or the day before a -- 11 TIIE COURT: I don't know -- I'll have someone 

I withdrew Exhibit 3 for the prehearing submission. 12 take a look at this. 

THE COURT: Okay. 13 MR. NOBLE: Okay. One of them was in the 

MR. FURGESON: And I had -- I also at Tab 4H, 14 section labeled for a document I had submitted and 

I didn't have it. At the time I submitted it, I didn't 15 properly labeled. And the document that I had 

have this, the signature page of that two-page letter, 16 submitted was not in the electronic repository. 

and I sent that to replace Tab 4H. 17 TIIE COURT: Okay. My staff has said that 

THE COURT: Okay. 18 you've been calling after each time you faxed 

MR. FURGESON: And my apologies for the 19 something. Did you call them and go through each page, 

confusion, but I just wanted to make sure that was -'-we 20 as well, with this? 

were working from the same sheet of music there, so to 21 MR. NOBLE: No. Because this is something I 

speak. 22 submitted way back a month ago on October 7th. 
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THE COURT: Okay. 1 your stuff is correctly in there. 
MR. NOBLE: And at one time it was in the 2 MR. NOBLE: Okay. Thank you. 

electronic repository. It's been replaced by one of 3 Is it the Judge's intention to close the 
those documents. 4 record at the end of the hearing? 

THE COURT: Where specific -- so this is what 5 THE COURT: Correct, yes. 
it will say -- 6 MR. NOBLE: Okay. Well, I have a couple of 

MR. NOBLE: Yes. 7 brief motions I'd like to present before the close of 

THE COURT: -- instead of this document? We 8 the record. 
have these documents? 9 THE COURT: Okay. One thing, you don't have 

MR. NOBLE: Or one of those documents. 10 to stand up; you may remain seated. 

THE COURT: Mr. Furgeson, why don't you take 11 MR. NOBLE: But I've gotten into the habit of 

a -- does Mr. Furgeson have a copy? Do you have a 12 standing up, so ... 
copy, Mr. Furgeson? 13 THE COURT: Okay. And I'm letting you know 

MR. FURGESON: I don't know what you are 14 you don't have to. 
talking about, sorry. 15 MR. NOBLE: I understand. 

THE COURT: All right. 16 THE COURT: Okay. 

MR. FURGESON: I don't recall it. They 17 So you have some motions. Go ahead? 

probablY sent it to me, but I just don't recall it now. 18 MR. NOBLE: Okay. The first concerns the 

I don't know if! have it at the moment. 19 interrogatory responses that the Agency provided on 

THE COURT: Okay. We will go off the record 20 Tuesday. Their Exhibit YY, you know, in the package of 

for one second. I am going to make a copy this and 21 exhibits that I sent yesterday, and I have three 

I'll provide a copy. 22 problems with the interrogatory responses. 

11 

Do you have a copy of this , Mr. Noble, of 1 The first is that the interrogatories were 

your own? 2 not answered under oath. 

MR. NOBLE: Ob, yes. 3 The second is that the response to 

THE COURT: We'll go off -- I'll make a copy 4 Interrogatory No.2 is incomplete. 

of this and we'll be right back. 5 And the third is that the Postal Service 

(Short recess.) 6 didn't answer the question I posed as Interrogatory No. 

THE COURT: Okay. We're back on the record. 7 1, but, instead, answered a somewhat related question. 

I have just provided a copy of what Mr. Noble provided 8 I move, therefore, that the Judge order the Postal 

to me. Let the record reflect it is what is at Tab 18 9 Service to provide revised responses to the 

of the file, and this is Mr. Noble's response to me. 10 Interrogatories No. 1 and 2 to answer the specific 

Yeah, I thought I had seen it. Ihave a correct copy 11 question that I posed under Interrogatory No.1, to 

in my record file. I mean, I accessed it. My staff 12 give a complete answer to Interrogatory No.2 and to 

accessed it through the E-filing system. I thought 13 answer both of those interrogatories, as well as 

that this did look familiar to me. This is your 14 Interrogatory No.9 under oath. 

response to the harmful error allegation, and providing 15 THE COURT: Mr. Furgeson? 

me with a specific rule, regulation, the procedures on 16 I meant to do this. Let me interrupt for one 

that. 17 second, and that is that there are two individuals in 

MR. NOBLE: Yes. 18 the hearing. These are public proceedings. I would 

THE COURT: I have a copy already. Just let 19 just like you to identify yourselves, please? 

the record reflect it is on Tab 18. And I don't have 20 MR. NOBLE: Zack Noble. 

the other thing that you submitted, but I had my staff 21 THE COURT: Okay. 

-- they're taking a look at it now to make sure that 22 MS. AHEARN: Michelle Ahearn. 
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THE COURT: Okay. Again, the proceedings are 1 THE COURT: Okay. Mr. Furgeson, are you 
public. You are welcome to attend them. However, you 2 willing to state on the record that the Postal Service, 
are not allowed to discuss the testimony that you hear 3 for the time period in question, for the region in 
from the witnesses until after this hearing is ended. 4 question, has not removed another individual for the 
You cannot discuss it even amongst yourselves. If you 5 same type of offenses that was charged against Mr. 

keep it to yourself, wait until the hearing is over and 6 Noble or an individual who is --occupied the same 
then you can talk about it. Okay? Is that clear? 7 position who has more than 30 years of service? 

MR. NOBLE: Yes. 8 MR. FURGESON: That's the information I have. 
THE COURT: Thank you. 9 I am willing to stipulate that the information provided 
Mr. Furgeson, would you please respond to the 10 to me; I didn't research it personally, but, again, I 

Appellant's -- 11 think one of our concerns was, you know, the lack of 
MR. FURGESON: I believe we responded. I'm 12 time for me to follow up and to verifY this with .. you 

not sure exactly what he's saying simply are deficient. 13 know, with people and get that oath was just not 
THE COURT: Okay. Were your responses under 14 possible. But I am willing to stipulate that this is 

oath? 15 the information that was provided. As far as I know 
MR. FURGESON: Huh? 16 there are no other employees that were similarly 
THECOURT: Were your-- 17 situated to Mr. Noble who had more than 30 years of 
MR. FURGESON: They were not under oath. 18 service and an unblemished record who were terminated. 
THE COURT: Okay. Who ·-let's take a look 19 THE COURT: Okay. Are you willing to state 

at them. Okay. What about No.2? He says it is 20 that under oath to the best of y01,lI' knowledge? 
incomplete. Why don't you state what the interrogatory 21 MR. FURGESON: To the best of knowledge. 
is. Let's go one at a time. Interrogatory No. 1 in 22 THE COURT: Okay. Your request for 

15 

the record, why don't you state what it is, Mr. Noble? 1 Interrogatory 1, I believe, has now been satisfied, so 
MR. NOBLE: Interrogatory .No. 1 asks the 2 let's move on to No.2. You said it was incomplete. 

Postal Service to identifY any and all city letter 3 Okay, go ahead. 
carrier employees of the Washington, D.C. Post Office 4 MR NOBLE: Interrogatory No.2 asks the 
who have been removed since January 1st, '06, that's as 5 Postal Service to identifY employees who have been 
modified by the Judge, based on a charge or charges of 6 charged with the same offense, that is AWOL, as the 
unsatisfactory attendance --excuse me, that's not as 7 Appellant within the last year and who had been given 
modified by the Judge. 8 discipline less than removal. And the Postal Service 

THE COURT: I believe I modified it for one 9 has provided a list that runs alphabetically, A through 
year. 10 F, and the remainder ofF, after Frietag to Z is not 

MR. NOBLE: Right Based on a charge or 11 included. 
charges of unsatisfactory attendance and/or AWOL, and 12 MR FURGESON: We did --I did provide him 
who had at the time of the removal --who had at the 13 yesterday with the rest of the list that we had and 
time of the removal action (a) 30 or more years of 14 sent it to him by e-mail and it included not only 
Postal employment and (b) an unblemished disciplinary 15 letter carriers. We used the discipline log, that's 
record. Rather than answering that interro gatory, which 16 the best we could do. We pulled the discipline log and 
would have had apparently identified only me, the 17 identified clerks and letter carriers and we provided 
Postal Service identified one, two, three, four .. four 18 that to you. 
letter carriers who had been removed for AWOL, none of 19 THE COURT: Did you receive a copy of that 
whom had 30 or more years of service and none of whom 20 yesterday, Mr. Noble? 
had an unblemished disciplinary record at the time the 21 MR. NOBLE: Well, I received --I received a 
discipline was taken. 22 copy of it, you know, it was difficult to read because 
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-- I TIIE COURT: That would be great. 

THE COURT: Mr. Furgeson, do you have an 2 Okay. Mr. Noble, that should take care of 

original of that? 3 your second interrogatory. 
MR. FURGESON: I'm trying to remember. I 4 And would you state under oath, Mr. Furgeson, 

thought I brought a copy. I don't see it right now. S that, to the best of your knowledge that is a -- that 

TIIE COURT: And, Mr. Noble, can we see the 6 list is complete? 
copy of the one that you have that you received from 7 MR. FURGESON: To the best of my knowledge, 

the Agency? 8 Your Honor, and the limited time frame that we were 

THE COURT: Thank you. This is what you 9 given and, yes, I do have a copy. 
received from the Agency? 10 TIIE COURT: Okay. 

MR. NOBLE: Yes. 11 MR. FURGESON: Here it is right here. 

MR. FURGESON: Can I see that, Your Honor? 12 THE COURT: All right. Can 1--

TIIE COURT: This is clear as a bell. I don't 13 MR. FURGESON: Sure. 

understand. 14 TIIE COURT: Why don't you give that to Mr. 

MR. NOBLE: It only runs through F. 15 Noble, and, Mr. Noble, can you read that? 

THE COURT: Okay. But the one that you're 16 MR. NOBLE: Yeah. This isn't the way it came 

missing, what is the one that you said is unclear? 17 through. 

MR. NOBLE: This is what's missing, from F 18 THE COURT: All right. 

throughZ. 19 Mr. Furgeson, please give me a copy of that? , 

THE COURT: And that's what I'm asking for, 20 I will make a copy a copy of that right now, and give 

sir. Do you have a copy of that one that the Agency 21 it to Mr. Noble, and we will go off the record for one 
. - 22 second . 

19 

MR. NOBLE: I have a copy, and I looked at it 1 MR. FURGESON: Okay. 

for some time yesterday. It didn't appear to be the 2 (Short recess.) 

end of this list. 3 THE COURT: Okay. We're back on the record. 

THE COURT: Okay. Can I please see that? 4 We have now answered Interrogatory No.2. Okay. And 

Thafs what we're looking for right now. S then you said you had a concern with No.9. 

MR. FURGESON: Okay. I'm sorry. I don't 6 MR. NOBLE: Only that it wasn't answered 

have that with me. I thought I included it. At the 7 under oath, Your Honor. 

moment, Your Honor, it escapes me. But I did send a 8 MR. FURGESON: We will -- Your Honor, to the 

copy, and I thought I brought a copy with me, but I 9 best of my belief and knowledge, it is an accurate 
don't see it in the log. 10 statement for No.9. 

What it included was all the -- it was a 11 THE COURT: Okay. All right. That takes 

discipline log we had for attendance and it had for -- 12 care of that motion. 

it had the mail handlers, clerks and letter carriers, 13 You said you had another motion, Mr. Noble? 

and it showed the discipline. 14 MR. NOBLE: Yeah. I have two more brief 

TIIE COURT: Okay. I'm directing you to re- 15 motions, Your Honor, however, I'd like to ·-I'd like 

send that list to the Appellant at the end of this 16 to get this appended, I guess, to Exhibit YY so that we 

hearing today. 17 have a complete record. 

MR. FURGESON: Okay. 18 THE COURT: Okay. 

TIIE COURT: You send it and I want you to 19 Do you have an objection, Mr. Furgeson, to 

send as clear a copy as you can. All right? 20 appending this to what you just copied? 

MR. FURGESON: I will·· if given the time, 21 MR. FURGESON: I haven't seen that. I don't 

I'll just go ahead and mail it as well as e-mail it. 22 know what he's talking about. The only exhibits Ihave 
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is what was approved prior to this. I don't know of I Colter can remember anything about the substance of 
any other exhibit, but I have no objection to him 2 what they said to each other about the removal in 
appending to whatever he has. 3 calendar year 20 I I. 

THE COURT: Okay. This is now -- your 4 THE COURT: Mr. Furgeson? 
request is granted. This has now been appended to 5 MR. FURGESON: Your Honor, I provided the 
Exhibit YY. 6 accurate responses. They did recall having 

Mr. Noble? 7 discussions. They did indicate that they recalled the 
MR. NOBLE: The second motion is, as I 8 procedural issues of, you know, that it was going 

indicated yesterday, I would like to add an affirmative 9 forward, but beyond the substantive issues of 
defense, namely that the removal action was initiated 10 discussing anything about the case, they had no more 
by a higher-level supervisor rather than by my 11 recollection than what they had, and thafs what we 
immediate supervisor. 12 provided. 

THE COURT: Okay. I did receive something 13- THE COURT: The Appellant's request for --
yesterday that said that you wanted to add an 14 that the Agency be sanctioned by reversing the removal 
additional affirmative defense. The e-mail didn't say 15 action is denied. So I granted the Appellant's fIrst 

what that was. You're now clarifying for the record 16 motion this morning regarding all ofthe 
what that affirmative defense is? 17 interrogatories. 

MR. NOBLE: Yes. 18 I granted the Appellant's second motion this 
THE COURT: Okay. You believe that Antonio 19 morning regarding the additional affirmative defense, 

Jones was, in fact, the actual deciding official; is 20 and I just denied the Appellant's motion for sanctions. 
that correct? 21 Is there anything else before we go forward 

MR NOBLE: That's -- that's what I 22 with the testimony of the witnesses? 

23 

understand from the discovery material the Postal I MR. FURGESON: Yes, Your Honor --
Service provided to me yesterday. 2 THE COURT: Okay. You said you had three 

THE COURT: Okay. That is added as an 3 motions. 
additional affirmative defense. 4 MR. NOBLE: Yes, I had a couple. 

Any objection, Mr. Furgeson? 5 THE COURT: First, you said you had a couple 
MR. FURGESON: Yeah. I don't believe that's 6 and then you had three. 

a proper affirmative defense and I don't think it's any 7 MR. NOBLE: I don't have any more motions. 
-- 8 THE COURT: Okay. 

THE COURT: Okay. We'll find out ifMr. 9 MR. NOBLE: I just have a question. In the 
Jones actell inappropriately in any way, shape, or form 10 order of the second prehearing conference, you ordered 
in terms of assessing what decision to impose in this 11 the Postal Service to come up with a couple of 
case, and whether Mr. Jones interposed himself in terms 12 stipulations, and I am most interested in the one about 
of the penalty, and whether there was a due process 13 payment for the fIve holidays. 
violation. Okay? 14 THE COURT: Okay. 

MR. FURGESON: Okay. 15 MR. NOBLE: I haven't --
THE COURT: Go ahead. 16 THE COURT: I did direct the Agency to --
MR. NOBLE: The last motion is to order the 17 MR. FURGESON: Yeah. I thought it was just 

Postal Service to cancel the removal action as a 18 for the one holiday, and we did indicate that we had --
sanction for obviously false responses to the 19 our records show that he was paid for -- my record is 
interrogatories I submitted on October 14th, the 20 that it was the Veterans holiday. 
answers to which the Postal Service claims that none of 21 MR. NOBLE: I understood it to be for all 
our four witnesses, Jones, Washington, French and 22 five holidays, Your Honor. 
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MR. FURGESON: I wrote it down as -- I misread it or misunderstood it. I think I only looked 

THE COURT: Let me see what I said. Okay. 2 at the Veterans holiday. I don't believe at this point 
Where is this in the prehearing conference summary, Mr. 3 in time that -- I think we claim he was paid, but I am 

Noble? It's a rather lengthy. 4 not absolutely certain. So I would have to have more 
MR. NOBLE: The second one. 5 time to verifY that. 

THE COURT: What page is that? What page is 6 THE COURT: Okay. You did find out for the 
that? 7 Veterans holiday? 

MR. NOBLE: I'm trying to find it. 8 MR. FURGESON: Your Honor, I can't remember. 

THE COURT: This is in the -- my summary for 9 I think that we said we paid him, but-
the second pre hearing conference is about 20 pages long 10 THE COURT: That wasn't one of the four 

so ... 11 holidays. The holidays were Columbus Day, 

MR. NOBLE: I think it might be page 13. 12 Thanksgiving, ChriStmas holiday in 20 I 0 and New Years 

Thirteen-fourteen. I may be wrong. Yeah. It's the 13 holiday in 2011. There's no Veterans Day even 

second half of page 13 and the top half of page 14. 14 mentioned. 

THE COURT: I instructed both parties to 15 MR. FURGESON: Well, I'm not sure how 1--

submit a joint stipulation on whether the Agency paid 16 but I did not-I did not talk to Mr. Noble about it. He 

the Appellant either holiday pay or any other type of 17 did not call me about stipulating. I did not follow 

pay for the four specific holidays listed in the 18 through on verifYing it. 

interrogatory. 19 THE COURT: Okay. Both parties did not 

So, Mr; Noble, it wasn't just the Agency, it 20 follow my instructions on that. 

was both parties. It was a joint stipulation. 21 As to my ruling on Interrogatory 12, I 

What was your proposed stipulation as to the 22 requested both parties to file a joint stipulation. 

27 

four holidays, Mr. Noble? 1 That obviously didn't happen. 

MR. NOBLE: That the Postal Service didn't 2 MR. FURGESON: You're right, Your Honor. 

pay me for any of the holidays and that the reason the 3 THE COURT: So, I will allow both parties an 

Postal Service didn't pay me was that -- 4 opportunity at some point during the break, and, Mr. 

THE COURT: Oh, oh, we only have a no; we 5 Furgeson, if you can get somebody from HR--

only have a stipulation not a reason behind. All we 6 I mean, this should have been done already. If we can 

have is I need a stipulation on whether the Agency did 7 get somebody to give us the information on this prior 

or did not pay you holiday pay, and, if not, what type 8 to the end of this hearing that would be good. The 

of pay it was for those four specific holidays listed 9 next break, I want you to call HR and I want you to 

in the interrogatory? 10 fmd out what the Agency has for the records for the 

MR. NOBLE: My joint stipulation would be 11 four days: Columbus Day, Thanksgiving, Christmas 

that the Postal Service didn't pay me for any of the 12 holiday in 2010 and New Years holiday in 2011. 

holidays. 13 My understanding, Mr. Noble, is that that was 

THE COURT: Okay. And you received no pay? 14 the four days. So they're not for more days than just 

MR. NOBLE: Correct. 15 - the Christmas holiday is just for December 25th, in 

THE COURT: You were unpaid for those four 16 other words. It's not for other days in or around 

holidays? 17 December 25th; is that correct? 

MR. NOBLE: Correct. 18 MR. NOBLE: Yes. 

THE COURT: Okay. Mr. Furgeson? 19 THE COURT: Okay. Is that understood to both 

MR. FURGESON: I am not prepared to stipulate 20 parties now, clear about what it is that I instructed 

to this. I can do it if given some time, but today I 21 them to do? 

cannot stipulate to this. It didn't - I think I maybe 22 MR. FURGESON: Your Honor, it's clear, and I 
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1 can assure you -- I can't speak for Mr. Noble, I 1 THE COURT: You can do it -- I'll direct it 

2 assure you it was not intentional. It's easy something 2 right now. Go ahead. 

3 -- given time, easy to do. 3 MR. NOBLE: I object to the Judge's ruling on 

4 THE COURT: Okay. 4 that motion. 

5 MR. FURGESON; However, the - you know, the 5 THE COURT: Okay. And I've already done that 

6 time -- time frame and all the flurry of activity, 6 for you in my order that I issued yesterday on 

7 things get missed. 7 everything else that you've been objecting to on all 

8 THE COURT: I understand. 8 the motions and all the objections, I stated that you 

9 Now, Mr. Noble has brought it up again and so 9 have a standing objection on anything that I've ruled 

10 we're going to try to remedy that. 10 against you so far. 

Il Mr. Noble, do you have any evidence to Il I know that most of the things I've granted 

12 support your belief that you did not receive pay for 12 in terms of your motions for motion to compel and 

13 any of those four days? 13 granted most of your motions to postpone, but in 

14 MR. NOBLE: Only my sworn testimony. 14 anything that I ruled not in your favor, I have written 

15 THE COURT: No. Do you have anything other 15 for the record your standing objection. You made an 

16 than that? 16 objection for the record as to the ruling I just made 

17 MR. NOBLE: No. 17 denying -� I granted three of your motions this 

18 THE COURT: Okay. Do you have a pay stub 18 morning, I believe, and I denied -- I'm sorry, I 

19 that would indicate that you received X amount of  money 19 ranted two of  your motions this morning and then I 

20 for that period of time you worked, for example, do you 20 denied one. Your objection is noted. 

2 1  have a worksheet that shows how many hours you worked 2 1  MR. NOBLE: Thank you. 

22 that week, and then a pay stub that would reflect how 22 THE COURT: Is there anything else? 

3 1  

1 much money you received for that same week? 1 MR. NOBLE: No, sir. 

2 MR. NOBLE: Not that I have ready access to, 2 THE COURT: Mr. Furgeson? 

3 Your Honor. 3 MR. FURGESON: No. I mean, you're just 

4 THE COURT: Okay. That is something that you 4 granting as far as the holiday, whether he's paid or 

5 can get. I'm sure you have access to your own pay 5 not, that's just a response to discovery. You're not 

6 stubs and you have access to your own time sheets. So, 6 admitting that necessarily into evidence at this point; 

7 while Mr. Furgeson will be calling HR to get that 7 is that correct? 

8 information, I expect you to be getting that 8 THE COURT: I'm not admitting what? I'm not 

9 information, as well, so that both parties can file a 9 --

10 joint stipulation as directed back on August 20th, 10 MR. FURGESON: Well, you said _. you 

Il 20 1 1. 1 1  instructed u s  to find out whether he was paid or not 
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Okay. Is there any other objection or 12 paid for Columbus Day, Thanksgiving Day, Christmas Day 

comment? Mr. Noble? 13 of 20 1 0 and New Years holiday which was -- and your 

MR. NOBLE: Just to clarifY, Your Honor. 14 instruction was that we were to come up with a joint 

While I have appeared before the MSPB before, I'm not - 15 stipulation. I understand that those things are not 

- I am certainly am not expect in the MSPB procedures, 16 admitted necessarily as relevant and will go to 

and I want to make certain that I object when it is 17 evidence at this point? 

appropriate to do
' 
so and not object when it is not 18 THE COURT: I don't know. Honestly, I don't 

necessary for me to do so. In order for me to preserve 19 know if they're relevant or not. I just wanted to -- I 

my rights on appeal, do I move to object to the Judge's 20 thought -- quite frankly, I thought it would be 

ruling on the sanction for false responses to the 2 1  something that could be easily rectified. We could 

interrogatory? 22 find out very quickly from records --it wasn't that 
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long ago. It was less than a year ago. I thought we 1 MR. FURGESON: Well, I mean, that's the 

could go to HR, pick up the phone and say, would you 2 contractual language. It is what it is. I think this 

please take a look at Mr; Noble's records and see if he 3 goes to whether or not he's filed grievances on it and 

did work on these four days and if he did work on these 4 maybe we did violate it; I don't know; I have no idea. 

four days, is there any evidence about what he's paid. 5 But I'm not sure it has any relevance here, but 

It didn't seem like it was going to be that difficult 6 nevertheless we can certainly find out if he was paid 

MR. FURGESON: It should not be, Your Honor. 7 or not Whether we violated the contract or not is 

We'll try to work on it. 8 something that's a factual issue that may or may not 

THE COURT: Okay. 9 have already been healed through the grievance process, 

MR. NOBLE: Just to clariry, Your Honor, the 10 and, you know, arbitration status, so lcan't really 

issue is not whether I worked on a holiday and got paid 11 comment. 

for it, the issue is whether I didn't work on the 12 THE COURT: Have you grieved that -- have you 

holiday, which I didn't, and didn't get holiday leave 13 grieved this? I know that you filed a number of 

pay for which I was eligible. 14 grievances, Mr. Noble. I know that they've gone 

. THE COURT: Okay. So you believe that you 15 through the cut system, some of them. Did you file a 

are entitled to receive pay for four days that you did 16 grievance? And I know that you filed appeal to the 

not work? 17 Board on your holiday pay. Was it these specific 

MR. NOBLE: Correct. 18 holidays, as well, the ones that were dismissed for 

THE COURT: Okay. Let's make sure that he 19 lack of - it was a case dismissed for lack of 

did -- and you are stipulating that you did not work on 20 jurisdiction? 

any of those four days? 21 MR. NOBLE: The case that was dismissed for 

MR. NOBLE: Correct 22 lack of jurisdiction --

3S 

THE COURT: Okay. So we don't need to look 1 THE COURT: There were several. 

at whether he was working on those days or not. We 2 MR. NOBLE: -- involved the first three of 

have a stipulation that he did not work on those days. 3 the five holidays. So Columbus Day, Veterans Day and 

We just need to -- and you believe that this was 4 Thanksgiving Day. It didn't include Christmas and New 

covered by the collective bargaining agreement. Is 5 Years Day. 

that correct, Mr. Noble? 6 THE COURT: Okay. And are you asking me to 

MR. NOBLE: Yes, Your Honor. 7 interpret the collective bargaining agreement to find 

THE COURT: Okay. Well, can you provide a 8 out whether you were or were not properly paid for 

provision in the collective bargaining agreement that 9 these days? 

specifically states that? 10  MR. NOBLE: Well--

MR. NOBLE: I believe that's in Exhibit A, 11 THE COURT: Let me back up. Let me back up. 

page 4. 12 Did you file a grievance on this, sir? 

THE COURT: Okay. And what does it state? 13 MR. NOBLE: I tried to file a grievance. 

MR. NOBLE: It states in Article XI, Section 14 THE COURT: That would be the proper avenue 

2, "To be eligible for holiday pay an employee must be 15 of address. 

in a pay status the last hour of the employee's 16 MR. NOBLE: Well, Your Honor, it's slightly 

scheduled work day prior or the first hour of the 17 more complicated than that. In Exhibit J --

employee's scheduled work day after the holiday." And 18 THE COURT: You know, I'm not going down this 

I was in a pay status either the last hour of the 19 -- I'm not going down the cite road. I have a removal 

previous day or the first hour of the next scheduled 20 action before me. I'm not going to get into the 

day for each of those four holidays. 21 holiday pay. I've asked you both to stipulate to it. 

THE COURT: Mr. Furgeson? 22 I'm going to receive a stipulation, whatever it is, as 
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to this matter. I don't need to spend a lot of time on 1 WHEREUPON, 
this. It's four holidays. What I have before me 2 ANTONIO JONES 
witnesses ready to testifY about the> removal action in 3 called as a witness, having been fIrst duly sworn, was 
this case. I'm not going to hear any more information. 4 examined and testifIed as follows: 
You made an objection as to this matter, and you 5 DIRECT EXAMINA nON 
accused the Agency of not fIling a stipulation in 6 BY MR. FURGESON: 
violation of my order. 7 Q Mr. Jones, what is your current position with 

That was a misstatement about what I said. 8 the Postal Service? 
What I said was that both parties had to come up with a 9 A I'm a supervisor of distribution operations. 
joint stipulation, so both parties are in violation of 10 Q Okay. And was there a time when you were in 
my order. Both parties need to fix that. I'm not 11 an acting position at the Friendship Station? 
spending any more time on it. 12 A Yes, I did. 

You are both in violation of my order to come 13 Q And when was that? 
up with a joint stipulation on this issue. I'm not 14 A January 22nd through April 15th, 2001. 
spending time at the hearing discussing why you 15 Q And what was your position there? 
violated my order. Come up with a stipulation, as I 16 A Acting station manager. 
ordered you to do, on October 20th. 17 Q Okay. And do you know the complainant? 

Please sit down and let's move to the 18 A Yes,I do. 
testimony of the hearing. 19 Q Okay. And was he an employee there at that 

MR. NOBLE: Okay. 20 office? 
THE COURT: Are you Mr. Jones? 21 A Yes. 
MR. JONES: Yes, sir. 12 Q Now, on or aboutJanuary 2011, was the 

39 

THE COURT: Before we proceed with your 1 Appellant at work during that period? 
testimony, I needed to ask you whether you have an 2 A No, he wasn't. No, he wasn't. 

objection to taking an oath. 3 Q And did you attempt to have him return to 

MR. JONES: No, Your Honor. 4 work? 

THE COURT: Okay. Please stand and raise 5 A Yes. 

your right hand and repeat after me. I -- state your 6 Q And how did you attempt to do that? 

name, sir. 7 A I sent him a return to duty letter. 

MR. JONES: I, Antonio Jones -- 8 Q Thank you. I'm going to show you what's in 

THE COURT: Do solemnly swear-- 9 Tab 4, Your Honor, and that was the one that was 

MR. JONES: -- do solemnly swear-- 10 replaced recently. I'll show you this letter here, Mr. 

THE COURT: -- to tell the truth -- 11 Jones. Can you tell me if you've seen this letter 

MR. JONES: -- to tell the truth -- 12 before? 
THE COURT: -- the whole truth-- 13 A Yes, I have. 

MR. JONES: -- the whole truth -- 14 Q And what is this letter? 

THE COURT: -- and nothing but the truth-- IS A This is the return-to-duty letter that I 

MR. JONES: -- and nothing but the truth -- 16 sent. 

THE COURT: -- so help me God. 17 Q Okay. And did the Appellant respond? 

MR. JONES: -- so help me God. 18 A Yes, he did. 

THE COURT: Thank you, sir. Please be 19 Q I'm going to ask you, if you would, to took 

seated. 20 at -- this is the Agency file, and ask you to look at 

Mr. Furgeson, your witness. 21 Tab 4G. You see it's on the side there? 

MR. FURGESON: Okay. 22 A (Examining the document.) 
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Q Okay. Do you see that? 1 THE COURT: Okay. Very good. Please 
A Yes, I did. 2 continue. 

Q And what is this? Can you identify that for 3 BY MR. FURGESON: 
the record? 4 Q And I'd ask you to turn your attention to Tab 

A This is what Mr. Noble sent me in the mail 5 4E. 
as his response to my return- to-duty letter. 6 A (Examining the document.) 

Q And was this letter acceptable? 7 Q Do you see that document? 

A I accepted part of it. I accepted the 3971 8 A Yes. 

that he sent a copy of that was approved by Mr. French, 9 Q What is that document? 
which, in turn, I did a pay adjustment for Mr. Noble. 10 A This is the PDI fonn that I used. 

Q And I'm going to ask you to look at the 11 Q And did you complete that predisciplinary 

Agency's prehearing submission, Exhibit 2. 12 investigation? 
A (Examining the document.) 13 A No, I didn't complete it. 

Q Can you identify that for the record? 14 Q What happened? 
A Yes. This is the pay adjustment that I did 15 A Mr. Noble left. 

for Mr. Noble -- 16 Q And, in fact, on the top of page 2, do you 

Q Okay. 17 see that handwriting there? 
A -- to have him paid to reflect the 3971 that 18 A Yes. 

he sent me that was signed and approved as far as the 19 Q And is that your handwriting? 

New Years holiday. 20 A Yes, it is. 

Q All right. Now, did there come a time when 21 Q Can you tell us when he left, did he say 

you brought the Appellant in when you were consideriug 22 anything? 
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to take discipline? 1 A Mr. Noble stated that, "I'll come back to 

A Yes. 2 work when you pay me." 

Q I'm going to ask yoti to look at, in front of 3 Q Okay. And what was your response? 

you, Tab 4F. 4 A I said .. I asked him, was he leaving? He 

A (Examining the document.) Okay. 5 said, "Yes." I told him that he'll be marked as AWOL 

Q And do you have that document? 6 until he returned to work or provided us some 

A Yes, I do. 7 documentation stating that he should be out. 

Q And what is that document? 8 Q Now, did the Appellant ever return to work 

A This is the notice of a PDI, which is a 9 after this meeting? 

predisciplinary interview that I sent to Mr. Noble. 10 A No, he hadn't. 

Q And did he respond to that? 11 Q And you were there -- you were workipg until 

A Yes, he came in. 12 April 15th? 

Q And did you conduct a PDI? 13 A Apri115th, 2011. 

A Yes, I did. 14 Q Did he attempt to cail you or contact you in 

THE COURT: Okay. One second, please. 15 any way? 

Did you say that was Tab 4F? 16 A No, sir. 

MR. FURGESON: Yes, sir. 17 Q What was his pay and leave status after your 

THE COURT: My Tab 4F -- okay. One of my 18 PDI meeting? 
copies .- you sent two copies, one of my Tab 4Fs is a 19 A He was AWOL. 

repeat of the Febmary 8th letter. But I do have-- 20 Q And did you have occasion to mark him as AWOL 

this is the letter dated Febmary 16th? 21 or put it in the time and attendance system? 

MR. FURGESON: Yes, sir. 22 A Yes. 
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Q I'd ask you to look at Tab 4C. I Is there a way to identifY that you imput it? 

A (Examining the document.) 2 A Yes. 

Q Do you recognize this document? 3 Q The EIN number? 

A Yes, I do. 4 A Yes. 

Q And who does it pertain to? 5 Q Okay. What's your EIN number? 

A Mr. Noble. 6 A 01031619. 

Q And do you know what year it pertains to? 7 Q Okay. And looking at this dQcument, where 

A 2011. 8 would that be? 

Q And is there any indication there, any 9 A It's on Wednesday, February 23rd. It's the 

indication of what dates are involved? 10 third colunm from the right. 

A Yes. February 19th through the 24th of 11 Q The third column from the right? 

February. 12. A .Yes. 

Q And it continues on; is that correct? 13 Q And that's your number there? 

A Yes, it does. 14 A Yes, it is. 

Q And is there any indication there of what his 15 Q And is it·- well, let me ask you, if your 

leave or pay status was at that time? 16 EIN is in there, is it safe to say that you were the 

A He was paid on the 23rd during the PDt 17 inputting of that document-

Before and after, he was AWOL. 18 A Yes. 

Q Okay. And how is that indicated there? 19 Q _. that leave or AWOL? 

A It's Code 24, which is the code for AWOL. 20 A Yes, it is. 

Q And, specifically, under process clock rings, 21 Q Do you know what Mr . •• if you're in AWOL 

where is that identified? 22 status, what your pay stubs show? 
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A It's the second set of numbers under base. 1 A It shows leave without pay. There isn't 

It's the number under base where it says 02400. 2 really a column that says AWOL. 

Q Okay. Is that a code for something? 3 Q Okay. So if he was on AWOL, it would not 

A Yes. That's the code for AWOL. 4 show him AWOL on his pay stubs? 

Q And did you at any time input AWOL for him? 5 A No, it wouldn't And in the TASS system, 

A Yes, I did. 6 what is this? Is this used .- is this an official 

Q And why did you do that? 7 system or is it used for pay and leave purposes? 

A I put AWOL in because I was the one that 8 A Yes, it is. 

scheduled the PDt 9 Q Is this how people get paid? 

Q And is there any way to identifY when and if 10 A Yes, it is. 

you put in an AWOL for him? 11 Q It's how they deduct their leave? 

A Yes. 12 A Yes, sir. 

Q And how do you do that? 13 Q Okay. I'll ask you to look at Agency 

A My EIN number is placed to the right of any 14 Prehearing Submission No.1. 

inputs that we put into the system. 15 A [Examining the document.] 

Q And where would that be in this •• for the 16 Q Do you recognize that document? 

record, where would that be in this document? 17 A Yes. 

A It's Wednesday, February 23rd. 18 Q And what is that document? 

Q Well, I mean, as far as the columns are 19 A This is the note that Mr. Noble sent in 

concerned, where -- 20 with the packet stating why he was out to reflect what 

A Uh •• 21 was on his signed 3971. 

Q Well, let me ask you this. Let me back up. 22 Q And what does this document indicate as far 
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I as his ability to work after that date? I Exhibit E, Mr. Furgeson, and verifY that that is, in 
2 A Well, he should have been able to come back 2 fact, what should be Agency's Tab 4G, please? 
3 to work on the 13th of January, according to this 3 MR. FURGESON: (Examining the document.) Yes, 
4 documentation. 4 that's -- well, no, there is difference in the 
5 Q Have you received any other documentation 5 signature, but as far as the -- as far as the 
6 since then -- 6 statements in there are the same, but it is signed 
7 A No, sir. 7 differently in his as opposed to mine, but it looks 
8 Q - from Mr. Noble? 8 like the wording is exactly the same •• 

9 A No, sir. 9 THE COURT: Mr. Furgeson, please give me a 
10 MR FURGESON: That's �l I have. I'll pass 10 copy of your Tab 4G. We will amend it with Tab 4G. 
11 the witness. 11 You can compare if you want, Mr. Noble, with your Tab 
12 MR. NOBLE: First, does he still have the Tab 12 4E. Apparently, I don't know what the difference is 
13 4G in front of him? 13 because I don't have it before me. We will go off the 
14 MR FURGESON: Yes. 14 record for one second while I make a copy of this. Mr. 
15 CROSS EXAMINATION 15 Noble, I'll give you a copy of amended Tab 4G. 
16 BY MR. NOBLE: 16 MR. FURGESON: Your Honor, I'm going to make 
17 Q There's three pages in that exhibit? 17 an attempt to find out the holiday pay. 
18 A In 4G? 18 THE COURT: Okay. I'll be back here in ., 
19 Q Yes. 19 MR. FURGESON: I'll have somebody do it for 
20 MR. FURGESON: Your Honor, I just noticed 20 me. 
21 there wasn't. I do have one. It must have got 21 THE COURT: I think that's a good idea. 
22 miscopied. Here's Tab 4G, the full three pages. 22 {Short recess.) 
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1 MR. NOBLE: Because both of the copies that 1 THE COURT: We can go back on the record. 
2 I've accessed on the line have been missing pages. The 2 Mr. Furgeson, this is a copy of your 
3 first one was missing the second page. The second time 3 original. 
4 you filed it, it was missing pages 2 and 3. I have an 4 Mr. Noble, I made a copy for both you and me. 
5 exhibit with all three pages in it. .5 This is an amended copy of Tab 4G. 
6 MR. FURGESON: You're certainly welcome to 6 MR. NOBLE: Thank your, Your Honor. 
7 use that. I gave him one that includes all three 7 THE COURT: This is amended Tab 4G. Okay. 
8 pages. 8 Go ahead, Mr. Noble. 
9 THE COURT: I only have two pages in mine. 9 BY MR. NOBLE: 

10 MR. FURGESON: Okay. 10 Q In Amended Tab 4G, do you have all three 
11 MR. NOBLE: I'd like the record to - II pages in front of you now? 
12 THE COURT: One of my copies only has one 12 A No. 
13 page in it, Tab 4G, and one of my copies only has two 13 Q Did you have all three pages in front of you 
14 pages in it. 14 when I sent you the letter? 
15 MR. FURGESON: Well, I have all three pages 15 A Yes, I had all the pages when you sent it to 
16 here now, Your Honor. 16 me. 
17 THE COURT: Okay. Let's amend Tab 4G. 17 Q All right. How long have you been a Postal 
18 Mr. Noble, do you have all three pages of Tab 18 Employee? 
19 4G? 19 A Seventeen years. 
20 
21 
22 

MR NOBLE: Yes, You're Honor. And it is my 20 Q And you and have known each other for that 
Exhibit E. 21 whole time, haven't we? 

THE COURT: Okay. Take a look at Appellant's 22 A Yes. 
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Q You started out as a letter carrier in Zone 1 contention that Route 1611 is out of adjustment? 

16, right? 2 A No, I don't agree with that. 

A Right. 3 Q What do you understand that a route should be 

Q And I used to come and watch you play 4 adjusted to? 

football? 5 A It should be adjusted to eight hours. 

A Yes. 6 Q And that's at the pace of the regular carrier 

Q Toward the bottom of the second paragraph -- 7 on the route; is that correct? 

A Page I? 8 A That's correct. 

Q -- of page 1, yes. I wrote to you -- since 9 Q Do you know a carrier named Terrence 

says, January 13th, I've been constructively suspended 10 Seawright? 

from employment. It says the Zone 16 management team 11 A Yes, I do. 

and others have made my working conditions completely 12 Q And Seawright is a carrier who works on my 

intolerable. Did you understand - what did you 13 Route 1611 on my off days; isn't that right? 

understand by my use of the phrase, "Constructively 14 A Yes. He's your T6. 

suspended?" 15 Q And Seawright can't complete Route 1611 in 

A Well, that you've b.een put out for one 16 eight hours, can he? . 

reason or another and you felt like it wasn't 17 A He has. 

warranted. That's what I understood. 18 Q On what occasions? 

Q What did you understood when I said that my 19 A The day that I walked his route, with him 

working conditions were completely intolerable? 20 with 

A I didn't understand what you meant by that 21 Mr. Branson along with me. Can I answer your 

since you hadn't been there. 42 question: 
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MR. FURGESON: Your Honor, I'm just going to, 1 one time. 

I guess, raise an objection and ask for clarification. 2 Q I'm sorry? 

This is not a constructive suspension matter. That is 3 A One time. 

going to be a separate issue. I'm not sure -- I guess 4 Q One time? 

I'm trying to understand the relevance of why we're 5 A Yes. 

going into this. 6 THE COURT: Can you please spell the first 

THE COURT: Objection overruled, I'm still 7 and last name of that individual that you've just 

waiting to fmd that out. I really don't know yet. 8 identified? 

You may continue, Mr. Noble. 9 THE WITNESS: Terrence, T-E-R-R-E-N-C-E. 

BY MR. NOBLE: 10 Last name Seawright, S-E-A-W-R-I-G-H-T. 

Q Did you understand the various things that I 11 THE COURT: Thank you. 

listed in lettered paragraphs A through E to reflect 12 BY MR. NOBLE: 

what I thought was some of the things management had 13 Q Do I understand correctly from the responses 

done to make my working conditions intolerable? 14 the Postal Service sent me yesterday that you were the 

A I understood. 15 official who made the decision that I should be 

Q Did you understand that? 16 removed? 

A I understood (A), that's why I did the 17 A No, I'm not. 

adjustment. As far as (B) through (E), those were 18 Q Do you know who that official is? 

things that happened prior to me being there, and I 19 A No, I don't. 

didn't go into them. 20 Q How -- how -- how did it happen that you 

Q Okay. Well, one of them was that my Route 21 conducted a predisciplinary discussion with me on 

1611 was out of adjustment. Do you agree with my 22 February 23rd? 
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A I conducted the PDt The only other target 1 Q And I'm not a union representative now, am I? 

supervisors, Mr. Colter and Mr. French, were busy doing 2 A No, not to my knowledge. 

other things, so I conducted the PDI myself. 3 Q So the fact that you put something into the 

Q How did it -- did it just pop into your mind 4 TASS system, wouldn't in any way notify me that you 

why not a PDI do with Noble? Did somebody else talk 5 considered me to be AWOL; isn't that correct? 

with you about doing a PDI with Noble? 6 A Not into the system, no. 

A It didn't pop into my mind. They busy and 7 Q I understood that to be a yes answer to my 

your PDI was already scheduled, so I did it. 8 question, that I would not -- it would not be 

Q Do you know how -- how it happened the PDI 9' notification to me; is that correct? 

was scheduled? 10 A It would not be putting it into the system. 

A 1 scheduled it. 11 Q Thank you. Do you remember about how about 

Q Why did you schedule it? 12 how long the predisciplinary interview took on February 

A Because I was actually doing the attendance 13 23rd? 

for the whole zone. When I first got there, I pulled 14 A Approximately 10 minutes. 

up everybody's attendance record, so I was addressing 15 Q And do you remember what the first thing that 

the attendance because it was a problem that needed to 16 was said was? 

be fixed. 17 A No, I don't remember the first thing that 

Q After you conducted the PDI, did you 18 was said. 

communicate to anyone the fact that you had conducted 19 Q Did you remember anything about what was said 

the PDI? 20 other than what you've already testified to? 

A Yes. 21 A You asked me something along the lines of 

Q And who was that person? 22 when were they going to do a route inspection on your 
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A Mr. Colter. I turned the PDI over to Mr. I route since they implemented the FSS. I told you, 1 

Colter. 2 didn't know. 
'-

Q And did you hear back from Mr. Colter about 3 You asked me did I know that your route was 

what happened after you turned the PDI over to him? 4 13-14 hours, something like that. And I told you, to 

A He put the rest of the package together and 5 my knowledge, it wasn't. And I asked you a few 

submitted it to go around town and requested a proposed 6 questions that were on the PDI, and then you were 

removal part. 7 standing up. And I asked you were you leaving? You 

Q Whatwas the -- what was the rest of the 8 said, "Yes, I am. I'll be back when you pay me." And I 

package? 9 said, well, I've given you a copy of the 2240 showing 

A 1 forgot what they called it. It's a DARs 10 you thaU paid you for the time that you showed me on 

package. It has all the documentation with it. With 11 your 3971, which is a leave slip. I gave you that 

the PDI and the TASS records, things like that. It has 12 copy. You grabbed it and folded it up, and you said, 

what you propose on the packet. And then it goes down 13 "Well, I'll be back when you pay me." And I said, 

to Labor to get the verbiage put together. 14 well, if you're leaving, you'll be AWOL until you come 

Q On the TASS records, those aren't something 15 back to work and provide me with some documentation. 

that I have access to, are they? 16 And I asked Mr. Randy Williams, who was your 

A You can get them by submitting, you know, 17 shop steward, that was representing you at the time, 

the document request form, but you can't go on the 18 did he understand what I said? And he said, "Yes." 

system yourself and print them up, no. 19 And you walked out of my office. 

Q Okay. And by I can get them, you mean a 20 Q Do you know what a JCAM is? 

union representative could get them? 21 A Yes, I do. 

A Yes. 22 Q Can you describe it, please? 
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1 A It's a joint -- ajoint contract between 1 I told - yes, I told Mr. Washington that I conducted a 

2 management and the union. 2 PDI, who was my area manager at the time. 

3 Q Is it a book? 3 Q What is an area manager? 

4 A It's a book, yes. 4 A An area manager is a grade above the 

5 Q And about what size is it? 5 station manager. He has several stations under his 

6 A It's about this thick (ndicating). It's 6 command. 

7 about probably 4 or 5 inches thick. 7 Q Do you know how many stations Paris 

8 Q And what does it contain? 8 Washington has under his commarid? 

9 A Bylaws. 9 A No. Not at this time, no, I don't. I don't 

10 Q Does it explain to the union and to Postal 10 know how many he had then either. 

11 management how they're supposed to jointly interpret 11 Q Do you know why predisciplinary discussions 

12 the collective bargaining agreement? 12 are conducted? 

13 A Yes. 13 A Yes, I do. 

14 Q And is it supposed to be used when parties 14 Q And why is that? 

15 are discussing contract issues? 15 A It's used for investigation to find out what 

16 A No. 16 the nature of the issue is. To find out if the 

17 Q Is it supposed to be used during grievance 17 supervisor is going to proceed with disciplinary action 

18 meetings? 18 or not. 

19 A I'm not sure. To be honest wiih you, I'm 19 Q Did either Sterling Colter or Bill French 

20 not sure if it should be used during grievance 20 tell you that beginning August :,?O 10, I started making 

21 meetings. 21 digital recordings of all of my conversations in Zone 

22 Q The Postal Service and the union have 22 16? 
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1 provided a copy of the JCAM to every station, haven't I A No, ihey didn't. 

2 they? 2 Q And you've testified twice that you told me 
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A That's correct. 3 that -- as I was leaving the room that I would be AWOL? 

Q You stated that you don't know who made the 4 A Yes. 

decision to remove me; is ihat correct? 5 Q If I told you that I made a recording of the 

A That's correct. Your,removal came after I 6 predisciplinary interview, would that make you want to 

left. 7 reconsider that testimony? 

Q You left the employment of the Postal 8 A No. 

Service? 9 Q Do you remember me telling Tanya during the 

A When I left the Friendship Station. 10 predisciplinary conference that I haven't been regular 

Q Okay. 11 in attendance for the last nine years? 

A On the 15th of April. 12 A Yes, I do remember that. 

Q Are you familiar with the phrase, 13 Q Do you remember me telling you that in 2003, 

"progressive discipline?" 14 I didn't work a single day? 

A Yes, I am. 15 A Yes, I do remember that. 

Q Do you know what the JCAM says about 16 Q Do you remember that in 2009, I told you I 

progressive discipline? 17 worked seven days? 

A Not verbatim, no. 18 A Vaguely, yes, I do remember that. 

Q Did you discuss with anyone other than 19 Q Do you remember me telling you that I think 

Sterling Colter the fact that you had had a 20 that ihere's a rule about being regular in attendance, 

pre disciplinary discussion with me? 21 regular in attendance to the same extent that what 

A I think Mr. French was in the room, as well. 22 letter carrier routes, that there is a rule that letter 
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carrier routes were supposed to be adjusted to eight 1 Exhibit vv. 

hours? 2 TIffi COURT: Okay. Does that satisfy you that 

A I don't know about that. 3 the Agency is going to stipulate that it was not sent 

Q And do you remember me saying and there is a 4 on March 3rd. 

rule about regular attendance to the same extent that 5 Well, I certainly agree that it was not sent. 

letter carriers who aren't on the old (inaudible) are 6 TIffi WITNESS: And if you look at the letter, 

supposed to be the last people who are forced to work 7 that's dated March 3rd, it should reflect the letter 

overtime? 8 that was sent in January, the confrrrnation notice, it 

A I remember that. 9 should be the same. 

Q And do you remember me saying and there's 10 BY MR. NOBLE: 

rule about attendance to the same extent that when 11 Q You -- as to the letter that I sent you in 

letter carriers has applied for annual and sick leave, 12 early February telling you that I was constructively 

they're supposed to get paid for them? 13 suspended, other than the annual leave issue, you 

A I don't remember that 14 didn't address any of the issues that I raised in that 

Q Do you understand that you're under oath? 15 letter, did you? 

A Yes, I do. 16 A No, I didn't, just the one saying that you 

Q In early February 2011, did a union steward 17 weren't paid for the approved 64 hours of combined sick 

named Randy Williams approach you to discuss my annual 18 and annual leave. That's the only issue that I 

and sick leave? 19 addressed. 

A No. 20 MR. NOBLE: Okay. I have no further 

Q Do you remember a letter you signed on March 21 questions. 

3rd directing me to -- 22 THE COURT: Redirect? 
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TIffi COURT: 2011? 1 MR. FURGESON: Just a couple, Your Honor. 

MR. NOBLE: Yes, 2011. 2 REDIRECT EXAMINATION 

BY MR. NOBLE: 3 BY MR. FURGESON: 

Q Directing me to provide medical certification 4 Q When you were -- Mr. Noble asked you if you 

and telling me that I was AWOL? 5 would have a different response if you knew your 

A No, I didn't say anything March 3rd. 6 conversation with him, you were recorded on the day of 

Q Do you remember signing such a letter? 7 the PDI. Were you aware thathe was recording the 

A No, I didn't sign a letter for March 3rd. 8 conversation? 

Can I explain that letter? 9 A No, I wasn't. 

Q Yes. 10 Q Did he tell you he waS recording it? 

A The program that's on the computer when you 11 A No, he didn't. 

open it up, it automatically goes to the date that you 12 Q Did you know that he customarily recorded 

open up the program, which was printed out. That's why 13 conversations? 

that date said March 3rd. That had prior -- that had 14 A No, I didn't. 

been sent to you prior. 15 Q And when you told him he was AWOL, did he 

MR. FURGESON: Your Honor, if! can interject 16 make a response back to that? 

here. I think I have withdrawn that. It was not an 17 A No, he didn't. 

exhibit. March 3rd was an error included in the file. 18 Q And how long was that PDI? 

I thought it had been sent and I found out later, it 19 A Approximately 10 minutes. 

had not been sent because it was in a file of material, 20 Q And it was not completed? 

and so we'll stipulate that it was not sent. 21 A No, it wasn't. 

MR. NOBLE: I've included it, Your Honor, as 22 MR. FURGESON: That's all I have, Your Honor. 
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1 THE COURT: Mr. Noble? 1 to that. That's fine by me. 

2 MR. NOBLE: Before we do the next witness, 2 But, no, you are not allowed to submit--

3 I'd like to -- I'd like to address the Judge, if! 3 MR. NOBLE: During my testimony will I be 

4 could. 4 permitted to submit as an exhibit the transcript of the 

5 THE COURT: Does it pertain to this witness 5 POI? 

6 or no? 6 TIIE COURT: Do you have it with you? 

7 MR. NOBLE: It does, yes, Your Honor. 7 MR. NOBLE: Yes. 

8 THE COURT: Do you want this witness in the 8 MR. FURGESON: I would object You know, he 

9 room while you're discussing this or no? 9 had time to do that. I don't know if - Mr. Jones was 

10 MR. NOBLE: It doesn't matter. to not -- he said he wasn't aware of it. He testified 

11 THE COURT: What are you doing procedurally? 11 truthfully. We don't know if he recorded the whole 

12 I need clarification, I'm sorry. Are you filing a 12 transcript, he had the whole recording, if it was an 

13 motion? 13 audio. We don't know if it was properly recorded or 

14 MR. NOBLE: Yeah. I'm going to make a brief 14 not or if he just recorded part of it. We nave no way 

15 motion. 15 of knowing. 

16 THE COURT: Okay. What's the motion? 16 THE COURT: Okay. So this is a notarized 

17 Mr. Jones, you need to step out for one 17 version of -- someone has notarized it that this is a 

18 second and then if we need you, we'll call you right 18 true and accurate --

19 back. Don't talk about your testimony when you go out. 19 MR. NOBLE: No, but I will swear under oath 

20 Just go in a way that you can't hear what we're saying, 20 that it is a true and accurate transcript. 

2f' and then we'll come back and get you. Okay? 21 TIIE COURT: So you say you object? 

22 

I 

2 

3 

4 

5 

6 

7 

8 

9 

to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

(The witness exited the hearing room.) 22 MR. FURGESON: I object to it. 
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MR. NOBLE: Now, my motion is, Your Honor, 1 TIIE COURT: The objection is sustained. It  

that _. 2 is not going to be admitted. You may testifY about it. 

THE COURT: One second, sir, the door is 3 You might testifY as to your knowledge about what was 

still open. 4 said. 

Please continue? 5 Fo you have any further questions of Mr. 

MR. NOBLE: My motion is, Your Honor, that 6 Jones? 

the record be kept open long enough so that I can 7 MR. NOBLE: No. 

submit as an exhibit a recording of the POI with Tony 8 TIIE COURT: Mr. Furgeson? 

Jones. It will show that Mr. Jones did not tell me 9 MR. FURGESON: No, sir. 

that I would be AWOL if! left or after leaving. to TIIE COURT: Okay. Would you kindly let Mr. 

THE COURT: Okay. And you sought his 11 Jones know-bring Mr. Jones back in for one second and 

pennission before you tape recorded -- 12 then we'll have Mr. Colter. 

MR. NOBLE: I did not, your Honor. And I am 13 (The witness re- enters the hearing 

not required under D.C. statutes to do so. 14 room.) 

THE COURT: But I'm just asking-- 15 THE COURT: And then we'll have Mr. Colter. 

MR. NOBLE: No, I did not. I did not. 16 Yes, you can just stay there. Mr. Jones, I 

THE COURT: -- did you ask him -- did you 17 want to thank you for your testimony today, and I am 

seek permission or did you tell him? 18 going to ask you do not discuss your testimony with 

MR. NOBLE: No, I did not. 19 anyone until after the close of this hearing. Isthat 

THE COURT: Your request to submit this tape 20 understood? 

recording is denied. You are -- you have. been approved 21 TIIE WITNESS: Yes, sir. 

as a witness and I will let you testifY under oath as 22 THE COURT: You are excused from these 
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proceedings. Thank you very much, sir. Okay. Have a 1 And we asked Mr. Jones to send up Mr. French? 
good day. 2 MR. FURGESON: Yes, Mr. French is out there. 

(The witness was excused.) 3 THE COURT: Great. 
THE COURT: Okay. Mr. Colter, please. 4 Good Morning, Mr. Colter. 
MR. FURGESON: Your Honor, before we bring 5 MR. COLTER: Good morning, sir, how are you? 

him, can I make an -- with regards to the stipulations 6 THE COURT: Okay. My name is Judge Turbitt. 
this morning? 7 Before we proceed with your testimony, I need to ask 

THE COURT: Yes, sir. 8 you if you have any objections to taking an oath. 
MR. FURGESON: Your Honor, this is what the 9 MR. COLTER: No. 

Agency is willing to stipulate to as far as the 10 THE COURT: Okay. Please raise your right 
holidays. Do you want to hear it? II hand and repeat after me. I, state your name, sir? 

THE COURT: Sure. Go ahead. 12 MR, COLTER: I Sterling Colter--
MR. FURGESON: He was not paid for Columbus 13 THE COURT: Do solemnly swear--

Day 2010; he was not paid for Thanksgiving 2010; he was 14 MR. COLTER: -- do solemnly swear--
not paid for Christmas 2010; he was marked originally 15 THE COURT: -- to tell the truth --
as AWOL for New Years holiday, but according to Mr. 16 MR. COLTER: -- to tell the truth --
Jones, part of the readjustment was to pay him for the 17 THE COURT: -- the whole truth -

New Years holiday. That's all the information. He was 18 MR. COLTER: -- the whole truth--
paid for the New Years holiday. 19 THE COURT: •• and nothing but the truth •• 

So we're willing to stipulate, certainly, as 20 MR. COLTER: •• and nothing but the truth-
the ftrst one, Columbus Day, Thanksgiving and Christmas 21 THE COURT: - so help me God 

of 2010, he was not paid. 22 MR. COLTER: ••• so help me God. 
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THE COURT: Okay. With that, Mr. Noble, are 1 THE COURT: Thank you, sir. Please be 
you willing to stipulate to the ftrst three holidays 2 seated. 
that you were not paid for those three holidays? 3 Mr. Furgeson, your witness 

MR. NOBLE: Yes. 4 MR. FURGESON: Thank you. 
THE COURT: Okay. That was the - also in 5 WHEREUPON, 

response to the interrogatory, you had asked about 6 STERLING COLTER 
that. Now, as to the New Years Eve·· 7 Called as a witness, having been ftrst duly 

MR. FURGESON: New Years Day. 8 sworn, was examined and testifted as follows: 
THE COURT: I'm sorry, New Years Day, the 9 DIRECT EXAMINATION 

Agency is saying that you were originally logged as 10 BY MR. FURGESON: 
AWOL for that day, but later paid. Do you dispute 11 Q Mr. Colter, what position do you occupy with 
that? 12 the Postal Service at the present time? 

MR. NOBLE: Yes. 13 A I am a supervisor in an acting manager role. 
THE COURT: Okay. We've got a stipulation as 14 Q And where are you an acting manager? 

to the flIst three holidays and I doubt that we're 15 A Friendship Post Office. 
going to be able to get a stipulation since you both 16 Q Okay. And how long have you been in that 
disagree on New Years Day. So we have a stipulation of 17 position? 
the flTst three. 18 A Approximately·· approximately a little less 

So, again, your motion for that is granted, 19 than a year. 
Mr. Noble, now that I have a joint stipulation from 20 Q And when did you start there, if you recall? 
both sides. Okay. 21 A Around August of last year. 

Can you please have Mr. Colter? 22 Q And prior to that what was your position? 
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A Supervisor, customer service in a different 1 Social Security numbers -- as well as their clock 
office. 2 rings. It's a reflection of their work date and/or 

Q And what office was that? 3 week. 
A That was the main office in Washington, D.C. 4 Q Is there leave usage and compensation based 

Q That's still your title, I guess? 5 on this document? 
A Yes, sir. 6 A Yes, sir. This is -- it's reflective of 

Q And how long have you been a customer service 7 what leave status a person is in for. 

supervisor? & Q And in what year does this cover, this 
A Approximately three years. 9 particular -

Q And that's with letter carriers -- dealing 10 A In the top left-hand comer, directly under 

with letter carriers; is that correct? 11 report, you see the abbreviation for year, YRPPWK. 
A Yes, it is. 12 That stands for year, pay period and work. So the year 

Q Do you know Mr. Noble here, the Appellant? 13 of this is 2011. 

A I do. 14 Q Okay. And I may have asked you, it pertains 

Q Okay. Do you recall onlor about February 15 to Mr. Noble; is that correct? 

24th of this year through April 28th, do you know if 16 A Yes, it does. It's David Noble, Jr. 

the Appellant came to work any of those days? 17 Q Okay; And looking at this document, do you 
A He was not, that I can recall. 18 see there where it says process clock rings? 

Q And do you know of any reason for his absence 19 A Yes, sir. 

for those days? 20 Q And right under that, could you -- starting 

A I am not aware of any reason. 21 from left to right, could you explain what those 

Q And as a result of his absence, were you 22 various columns mean? 
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aware of his leave status during that period? 1 A Okay. Basically, you have the day of the 

A AWOL, yes, I did. Absence without official 2 week. It identifies which day in question --

leave. 3 Q That would be Saturday at the very top? 

Q Now, when a person has AWOL, does that show 4 A Right. That would be Saturday at the top. 

up on their pay stub as AWOL? 5 And then you'll see base, which basically shows the 

A No, sir. It shows up as LWOP, L-W-O-P, 6 operation. 024 stands for AWOL, and it shows -- you 

leave without pay. If you have -- if you're in am AWOL 7 see the eight hours, that stands for a period of eight 

status, it shows as L WOP meaning you're not paid. It 8 hours. This was what he was input into the system as 

doesn't distinguish what leave you're on. It's just 9 024 as AWOL. 

showing that you have leave without pay. 10 As you go across the page, 722 is an 

Q I'm going to -- maybe you have a copy of it II operation within the office. That means that carriers 

already. If you look at Tab 4C under the Agency's 12 were working in the office. 016, 011 identifies the 

file, would you look at that diagram, please? 13 carrier route. 8:00 a.m. begins the time or the ring. 

A (Examining the document.) 14 0369-0470 identifies a member of management's EIN that 

Q Do you recognize that document? 15 did something to this clock ring. Anytime a manager or 

A Yes, sir. 16 a supervisor inputs something, it's identified by their 

Q What is that document? 17 EIN. And beside that, you see the date. 

A That is an employee all report. 18 Q Okay. And over on the left side, there about 

Q And what is it used for? 19 the third column over, 2/19 -- 02119, do you see that? 

A This is for -- it basically displays an 20 A Yes, sir. 

employee name and their EIN number. That is just a 21 Q What does that mean? 

number that is associated with them -- you don't use 22 A That's the date, February 19th. 
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1 Q Of 2011? 1 A Yes, sir. 
2 A 2011, yes, sir. 2 Q And that is because he did not show up for 
3 Q And as you go through this, does this go 3 work? 
4 through till - till what period of time, this 4 A Correct. 
5 document? There's several pages here. 5 Q And he didn't notify you? 
6 A It goes all the way through April 29th, 6 A Right. Without notification or submitting a 
7 2011. 7 971 which is a leave slip, he would be put in the 
8 Q Okay. And do you have an EIN number? 8 system as AWOL. 
9 A Yes, I do. 9 Q Now, I'm going to ask you to look at, if you 

10 Q And what is that? 10 would, the exhibit in front of you, at Tab 4B, which is 

11 A 0-- 11 just preceding that, what you've just gone through. 
12 TIlE COURT: I'm sorry; did you say the 29th 12 A (Examining the document.) 
13 or the 26th? 13 Q And what is this document? 
14 THE WITNESS: The 29th. 14 A lbis is a notice of removal issued to Mr. 

15 THE COURT: Do me a favor, the upper right- 15 Noble for being AWOL. 
16 hand side, sir, do you see where it says page? 16 Q Have you seen this document before today? 
17 THE WITNESS: Yes, sir. 17 A Yes, I have. 
18 THE COURT: Where does our page end? 18 Q And have you previously read this document? 
19 THE WITNESS: Page 9. 19 A Yes, sir, I have. 
20 TIlE COURT: Do you have a page 10? 20 Q Do you see - is your name -- is that your 

21 THE WITNESS: I do. I'm sorry; page 10 is 21 name on the document as the concurring official? 

22 where it ends. I'm sorry. 22 A It is. 
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I TIlE COURT: Okay. And looking at the bottom I Q And explain what that means? 

2 of that date for Friday - oh, I see, it's below the 2 A At the point that discipline is issued, it 

3 base. That's the 29 that we're talking about? 3 has to be conferred by a higher official, and that 

4 TIlE WITNESS: Yes, sir, 4/29. 4 official to me. Mr. French is the supervisor. I was 

5 THE COURT: All right. Thank you. 5 acting manager, so I had to concur the action by saying 

6 BY MR. FURGESON: 6 I agree with it, and signed off on it. 

7 Q And you indicated the code there, 24, is 7 Q And is there any prior discipline mentioned 

8 AWOL? 8 in that notice? 

9 A Right. 9 A No, sir. 

10 Q So any time you see 24 there, that means it's 10 Q Okay. And did you consider this appropriate 

11 AWOL? 11 to remove Mr. Noble without prior discipline being 

12 A Yes, sir. 12 cited? 

13 Q Okay. And I'm sorry, did you give me your -- 13 A Yes, sir. 

14 you gave me your -- did you give me your EIN number? 14 Q And why is that? 

15 A No. 03696945. 15 A AWOL is considered to be an egregious 

16 Q Okay. And did you enter any AWOL for Mr. 16 offense. 

17 Noble? 17 THE COURT: One second, I'm sorry. 

18 A Yes, sir. 18 Will the parties stipulate that Mr. Noble had 

19 Q When was the f1l'st time? 19 no prior disciplinary record? 

20 A Forst time 2128 -- February 28th, 2011. 20 MR. NOBLE: Yes. 

21 Q And any time that number is there, you were 21 MR. FURGESON: He had no cited -- there's no 

22 involved in Mr. Noble? 22 discipline cited. 
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1 THE COURT: No cited prior disciplinary 1 Q Did you try to influence Mr. Washington's 
2 record? 2 decision on the removal of Mr. Noble? 
3 MR. FURGESON: Yeah. 3 A No, sir. 
4 THE COURT: Mr. Noble, are you willing to 4 Q So other than what you testified to, is that 
5 stipulate to that? 5 the sum and substance of your conversation with Mr. 

6 MR. NOBLE: Yeah, l'1l stipulate that there's 6 Washington? 
7 no infracs cited. 7 A Correct. 
8 THE COURT: Okay, please continue. 8 MR. FURGESON: That's all I have, Your Honor. 
9 BY MR. FURGESON: 9 THE COURT: Mr. Noble? 

10 Q Have you finished your answer? 10 And you said Mr. Washington was your 
11 A Well, basically I was saying that AWOL is 11 supervisor, correct? 
12 considered to be an egregious offense. The Postal 12 THE WITNESS: Correct. 
13 Service carmot operate if the employees don't show up 13 THE COURT: Okay. 
14 for work and give us any notification if they're not 14 CROSS EXAMINATION 
15 coming to work, so it's considered a removable offense. 15 BY MR. NOBLE: 
16 Q Do you know if the Appellant was given a 16 Q You had testified about what was put into the 
17 predisciplinary investigation prior to this removal? 17 system regarding me being AWOL, correct? 
18 A Yes. 18 A I'm sorry, can you repeat the question? I 
19 Q And do you know when that happened? 19 testified to what was - I was actually testifying to 
20 A I'm not sure exactly what the date was 20 what was - to what I was reading from, the all report. 
21 because I didn't conduct the PDI, but we stipulated in 21 Q Do I understand your testimony to be that you 
22 the notice. But I'm not sure off the top of my head 22 entered AWOL designations into the TASS system for 
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1 what date the PD! was. 1 certain dates when I was absent from work? 
2 Q Were you aware that he had not completed the 2 A Yes, sir. 
3 PD!, Mr. Noble? 3 Q Okay. Did you communicate to me that you 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

A Say again, I'm sorry. 4 considered me to be AWOL on those dates? 

Q Were you aware that he had not completed the 5 A No, sir. 
predisciplinary investigation? 6 Q When did the discussion with Mr. Washington 

A No, sir. 7 that you testified about occur? 

Q He had not completed it or you were not aware 8 A I don't recall. 
of it? 9 Q Do you understand that -- is it your 

A I wasn't aware that he did not. 10 understanding that it was Mr. Washington who made the 

Q But you were aware that he was AWOL? 11 decision to remove me? 
A Correct. 12 A No, sir. Well, it's basically my 

Q Do you recall discussing thiis removal with 13 understanding that you were not -- you're not in 
other managers or supervisors? 14 attendance. You were not coming to work. We had not 

A Just Mr. Washington. 15 been notified as to why you weren't coming to work or 

Q And what did you discuss with him? 16 anything. My role as an acting manager is to oversee 
A Well, Mr. Washington was my manager and 17 the day-to-day operations. Again, it caused conflicts 

basically -- he basically stated to me that we need to 18 with the schedule every day when we have an employee 
act on Mr. Noble's attendance because he wasn't -- he 19 that's -- is not reporting to work, and we don't know 
wasn't at work, and didn't appear to be coming back to 20 why. So, as per operating as, you know, as acting 
work. We hadn't been notified of anything, so we 21 station manager, we have to address attendance issues. 
needed to move forward with the action. 22 And there was a clear attendance issue. 
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Q Okay. I'm trying to fmd out who it was who 1 Q Okay. But if it wasn't me who made the 
made the decision that I should be removed? 2 decision, if instead it was some manager, wno was that 

A I think ultimately you made that decision by 3 manager? 
not coming to work and not notifYing your employer as 4 A If it wasn't you, but all this is contingent 
to why you weren't coming to work or when you would 5 upon -- your employment is based on coming to work. If 
return or anything for that matter. 6 you don't come to work, no one is making that decision, 

Q So you don't know who in management made the 7 but you. I can't say that any member of management 
decision to remove me? 8 made that decision. I can't say if you didn't do it, 

A Who in management made -- 9 because you're the one that didn't come to work. Had 
Q Yes. 10 you come to work, then there would have been no notice 
A Again, I think that's more of a decision 11 of removal for attendance. But because you didn't come 

that was made on your part by not -- not showing up to 12 to work... So, in my opinion, that points directly to 
work. 13 you. 

Q Okay. I'm going to ask you to answer this 14 Q In the summer and fall of2010 , I on some 
question yes or no. Do you know what management 15 occasions told you that I was recording our 
official made the decision to remove me? 16 conversations, didn't I? 

A Do I know what - which management official 17 A No, sir. 
made the decision to remove you? It was a collective 18 Q Would you say that if I had a recording of me 
thing. It wasn't -- it's not a yes or no answer 19 telling you that I was recording our conversations? 
because it's not a one-man -- it's not like a one- 20 A To my knowledge, I'm not aware that you 
person decision. Ultimately, we're all responsible for 21 recorded any of our conversations. I'm not aware of 
ensuring that the operation flows on a day-to-day 22 my conversations you and I had ever being recorded 
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basis. So as a supervisor, the supervisor realized 1 because there's a policy in the workplace that nothing 
that you're not worki,ng, you're not showing up to work, 2 can be recorded. You can't bring any recording devices 
then, you know, PDTs has come up with -- your 3 into the Postal -- on to the workroom floor to record 
attendance record is pulled and then, you know, we 4 anything. So, I'm not aware of you recording anything, 
follow the process, which we have in place for 5 any conversation we had or anything for that matter 
corrective action. 6 because, again, we have a clear policy stating that you 

Q Okay. Who do you understand was involved in 7 carmot record anything in the Postal facility. 
the collective -- that made the decision to remove me? ' 8 THE COURT: Where is that, sir? What policy 

A Who as far as -- 9 is that? 

Q Who was involved in the -- you described it 10 THE WITNESS: We have a policy. I don't know 
as a collective. Who was involved in that collective? 11 exactly what the policy number is, but we have a policy 

A Mr. Jones, I think. conducted the PDT with 12 where you can't have any recording devices andlor 
you, if I'm not mistaken. Mr. Jones conducted the PDI. 13 recording within the Postal Service. I can tell you to 
I'm not exactly sure who -- I'm not sure -- I'm not . 14 see exactly what it is, but like within the facility we 
exactly sure what it is that you're -- I really kind of 15 have that you can't bring any cameras or anything for 
don't understand the question "Who was involved in it." 16 that matter into -- and record anything. 
Who did the PDT? Is that that you're asking me or who 17 THE COURT: Okay. I want to fmd out what 
-- 18 law, rule, regulation, policy that is. 

Q No. I'm asking who made the decision that I 19 MR. FURGESON: We have one. I'll stipulate 
should be removed? 20 to that. We do have one. I'll have to fmd out what 

A Again, I thought I answered. I said, in my 21 it is. It's.in one of our employee manuals. 
opinion, you made that decision. 22 THE COURT: Mr. Noble, will you stipulate to 
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that? 1 floor? 

MR. NOBLE: I will not, Your Honor. 2 A I don't recall that, no. 

THE COURT: Okay. 3 Q Would you change your testimony ifI told you 

MR. NOBLE: I have an arbitration decision 4 that I have a recording of me asking you --

saying that it is lawful to make recordings of one's 5 A No, sir. 

own conversations with other people in the Postal 6 Q -- to tell me what the rule was that 

Service and the Postal Service may not take 7 prohibited recording on the workroom floor? 

disciplinary action against an employee for doing so. 8 A My testimony would not change. My 

MR. FURGESON: We had several disciplines 9 testimony would stay the same. Again, I do not recall 

against people who have taken .- and successfully, and 10 a conversation where I was telling you about recording. 

some of them have become this Board. 11 . I remember .-I do recall the conversation that you had 

THE COURT; Okay. Well, that is --I mean, I 12 a -- you had something in your hand and said, I'm 

don't have a removal based on elicit recordings of 13 recording, and I said, "No, you can't record any 

conversations. I have a removal based on AWOL. I 14 conversations that we have. Nothing that I say can be 

wanted to fmd out if the Postal Service does have a 15 recorded. In order to record me, you would need my 

policy that prevents recording devices from being on 16 permission to do so, and you don't have my permission 

the premises andlor that prevents conversations being 17 to record me with anything." 

recorded. 18 Q How did the concurrence to which you 

It doesn't make a difference in terms of the 19 testified from occur? 

charge here, but one of the questions I have before me 20 A Once the notice of removal has been 

from the Appellant, Mr. Noble, is whether he can 21 prepared, and the supervisor basically signs off on it, 

introduce conversations that were taken at the U.S. 22 he presents it to me to concur it. To read over it and 
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Postal Service premises, and I don't -- I just want to 1 concur it ifI'm in agreement with it. 

see if there is a concern about that from -- in terms 2 Q And is that what happened here? 

of an exhibit and whether it can be a valid exhibit. 3 A I don't recall specifically how it happened, 

There would be other reasons why -I've already denied 4 but I was the concurring official. 

it, but I want to see if that is also a concern. 5 Q You don't remember whether Mr. French brought 

So, Mr. Ferguson, I direct you to find that 6 you the letter for your concurrence? 

law, rule, regulation or policy that prohibits 7 A I don't recall, sir. 

employees from using a recording device on Agency 8 Q Did you conduct any independent investigation 

premises. 9 of the removal before concurring? 

MR. FURGESON: I assume I have some time to 10 A I did. I basically --I basically check the 

do that? 11 system to see if you were in an AWOL status and the 

THE COURT: You're going to -- well, we'll 12 system was reflecting that you were. 

see if you can do it -- you don't have to do it right 13 Q Have you ever seen a letter I wrote to Tony 

now, but we'll see if you can do it. 14 Jones in February 2011 in which I told Mr. Jones that I 

MR. FURGESON: Do it today? 15 considered myself to be constructively suspended? 

THE COURT: We'll see if we can. 16 A No, sir. I have no knowledge of it. 

Okay, please continue. 17 Q Do you remember an incident that occurred on 

BY MR. NOBLE: 18 July 29th, 201O? 

Q Do you recall having a conversation with me 19 THE COURT: Yes or no, sir? 

on the workroom floor about a year ago in which you 20 THE WITNESS: What incident? 

told me that there was a Postal rule prohibiting 21 THE COURT: You can say yes or no based on 

recording -- recordings being made on the workroom 22 the question. He can give you some more information 
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1 later. 1 withdraw the objection. 

2 TIffi WITNESS: No. No. 2 TIffi COURT: Okay. 

3 BY MR. NOBLE: 3 TIffi WITNESS: Yes, sir. 

4 Q Do you remember the first time you and I met? 4 BY MR. NOBLE: 

5 A No. 5 Q Is that stated somewhere in the collective 

6 Q Do you remember ever telling me to leave the 6 bargaining agreement? 

7 premises in Friendship Station or to clock out? 7 A Not to my knowledge. I'm not really sure. 

8 A No, sir. 8 I said that I feel like it is egregious because 

9 Q If! told you that a federal judge found that 9 attendance is a core "requirement" of your job -- of 

10 you ordered me out of the premises of Friendship 10 your job, and the fact that you are not coming to work 

11 Station on July 29th, 20 I 0, would that change your 11 and you're not notifYing anyone as to why, that's why I 

12 testimony? 12 said it's an egregious offense. 

13 A No, because I didn't order you off the 13 Q Have you heard anything about 20 or so 

14 premises. 14 carriers in Zone 16 four or five years ago being caught 

15 Q Do you remember a predisciplinary interview 15 clocking each other in and out when they weren't at 

16 with me conducted by Brandon Toatley on August 12th, 16 work? 

17 201O? 17 A I'm not aware. I wasn't at Friendship five 

18 A No, sir. 18 years ago. 

19 Q Do you ever remember being called in to a 19 Q So, you don't know whether many of the people 

20 predisciplinary interview with me to answer a question 20 that you're presently managing were accused of theft of 

21 about whether you had ordered me off the floor on July 21 time, a time card fraud? 

22 29th? 22 A No, sir. Again, I don't have a history 
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1 A I'm sorry, could you repeat the question. 1 report on the employees. I haven't been at Friendship 

2 I'm sorry, could you repeat it? Do I recall being 2 for five years. Prior to me coming to Friendship, I 

3 called into a POI? 3 had never heard of Friendship or the people there. So 

4 Q Being called into a PDI to answer a question 4 I'm not sure what transpired before I got there. 

5 about whether you had ordered me off the floor on July 5 Q Would you consider time card fraud to be a 

6 29th, 201O? 6 more egregious offense or a less egregious offense than 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A Not that I can recall, sir. 7 AWOL? 

Q Do you remember coming out to my route on 8 A I would think they're both equally as 

August 12th with Chester Maddox? 9 egregious. Both of them. I mean, all ofU is about 

A I don't recall that specific incident, but, 10 the same, in my opinion, if it's wrongdoing on the 

however, it's a part of our job to do street 11 employee's part. 

supervision daily. So we go out and do street 12 Q How about"- how would being AWOL compare 

supervision on all the areas on carriers every day, but 13 with cheating an employee out of holiday pay by a 

I don't recall the specific incident coming out to your 14 supervisor? 

route. 15 MR. FURGESON: Objection. 

Q You testified that you consider AWOL to be an 16 TIffi COURT: On what basis? 

egregious defense, correct? An egregious offense, 17 MR. FURGESON: I don't think there's a basis 

correct? 18 because he's not talking about -- he's talking about 

MR. FURGESON: Objection. 19 apples and oranges. He's talking about discipline and 

TIffi COURT: One second before you answer. 20 he's talking about holiday pay under the contract, and 

MR. FURGESON: I'll withdraw the objection. 21 it's not a disciplinary situation. If he's talking 

He said defense and later changed it to offense. I 22 about disciplinary situation, I think it would be 

(866) 448 - DEPO 

www.CapitalReportingCompany.com © 2012 

100 

101 



Pleading Number : 2012011973            Submission date : 2012-04-13 11:04:41            Confirmation Number: 1827171481            page 72 of 111

Capital Reporting Company 
David Noble, Jr. vs. United States Postal Service 11-04-2011 

102 

1 comparable; But I think it is too far afield and 1 Q Under the M39 a route is supposed to be 

2 relevant to be a probative question; 2 adjusted to eight hours, correct? 

3 TIlE COURT: Objection sustained. 3 A Under the M39, what manual is that? 

4 BY MR. NOBLE: 4 Q Under management delivery services, M39. 

5 Q Are you familiar with a carrier named 5 A No, sir, I'm not familiar with what that 

6 Terrence Seawright? 6 says that a route is supposed to be adjusted to eight 

7 A 1 do have a carrier named Terrence 7 hours. 

8 Seawright. 8 Q Well, is it your understanding that a route 

9 Q And does he work on my bid assignment one day 9 is supposed to be adjusted to eight hours? 

10 per week? 10 A No, sir. 

U A It is in his set up. Your route is in his 11 Q How long do you think a route is supposed to 

12 set up. He's a T6. And the route is in his set up. 12 be adjusted to? 

13 Q And can Terrence Seawright carry my route in 13 A Well, that depends -·1 mean, it depends on 

14 eight hours? 14 if you're in FSS environment or that depends on if it's 

15 A I'm not sure. 15 a business route or residential route. Because there 

16 Q Do you know how long it took him yesterday? 16 are a lot of determinant factors, a lot of things that 

17 A No, sir. 17 would -- there's a lot of things that would impact what 

18 Q Carriers in the Friendship Station start work 18 a route should be. So it could be -- a route could be 

19 at 8'o'clock in the morning, correct? 19 adjusted to a number of things depending on the 

20 A Correct. 20 circumstances. 

21 Q Do you know how many carriers in the 21 Q Has it been your experience that I can 

22 Friendship Station were out after 9 o'clock last night? 22 complete my assignment within eight hours? 
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1 A I do not. 1 A Again, I don't recall you being at work very 

2 Q During the whole time that you've been at 2 much since I've been there, so as far as your 

3 Friendship Station, I've brought back mail·· 3 capabilities of completing your assignment or not being 

4 undelivered mail to the station every day, haven't I? 4 able to complete your assignment, I'm not sure. I 

5 A You've brought back 'mail to the station 5 don't know if you -- you know, I don't know _. like I 

6 every day since I've been at Friendship? No, you 6 say, I don't recall you being at work a lot to say that 

7 haven't been at _. you haven't been at Friendship every 7 you could or could not complete your assignment in a 

8 day since I've been at Friendship. 8 certain time fraine. 

9 Q Every day that I worked since you've been at 9 MR. NOBLE: That's all I have. 

10 Friendship, I've brought back undelivered mail, haven't 10 TIlE COURT: Redirect? 

11 I? 11 MR. FURGESON: Just a couple. 

12 
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A I can't give a definitive answer to that. 12 REDIRECT EXAMINATION 

Again, as a station manager, a lot of the time I'm not 13 BY MR. FURGESON: 

even in the stations. And I'm in meetings and on 14 Q Looking at Exhibit 4B, that you signed at the 

telecoms. That would be more of a supervisory role as 15 concurring official--

to who brings mail back and, you know, exactly what 16 A Uh-huh. 

happens on the street. If they have a dog bite, as an 17 Q - and who is the official that initiated 

acting manager, 1 really don't •• 1 wouldn't be there 18 that; do you know, which is the notice of proposed 

in the evening when mail would be coming back or that's 19 removal? Who had signed that at the bottom? 

not something that would be reported to me, so not •• 20 A Mr. French. 

not that I can recall. Not to say that it didn't 21 Q And what relationship did he have with Mr. 

transpire, but... 22 Noble? 
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A He is his direct supervisor. I A WOLS -- A WOLs can be handled -- AWOL is, like I said 

Q And that is what you concurred in? 2 in my opinion, is egregious. However, some carriers 

A Right. 3 have been known to -- let's say, for instance, call in 

Q And did Mr. French have the authority to 4 and say, "Hey, I'm not coming to work because I'm not 

issue that kind of a removal notice? 5 feeling well." At the point of that call, that carrier 

A Yes, he does. 6 can be notified that you need to bring in an acceptable 

Q Do you know who -- now, this is the proposed 7 documentation to substantiate your absence when you 

removal notice; is that correct? 8 return. When they return to work the following day, 

A Uh-huh. 9 the carrier may not bring any documentation in. So 

Q And do you know who made the decision to 10 then they would be put in the system for an AWOL. 

uphold that removal? 11 There are other instances where a carrier 

A To uphold it? 12 will just not call or not show up for work for, you 

Q Yeah. You issued the decision letter? 13 know, months -- I mean, weeks, even months at a time, 

A Mr. Washington, I think. 14 so you have different circumstances, AWOL removal. I 

Q Just for the word, we referenced the word -- 15 have been involved in removals for AWOL before. I'm 

or the initials PDt Does that have a common reference 16 trying to think at Friendship specifically. It was -

in Postal parlance, Postal language? 17 there have been carriers put up for removal based on 

A Predisciplinary interview. 18 AWOL. 

Q And are there certain offenses that can be 19 THE COURT: At Friendship Heights? 

where you can - in the Postal Service where you can be 20 THE WITNESS: At Friendship, yes, sir. 

removed without going through progressive discipline? 21 Carriers, clerks, mail handlers. 

A Yes. 22 THE COURT: There has or has not? 
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Q And you named a few where you've already I THE WITNESS: Has. 

indicated AWOL? 2 THE COURT: Do you know who they are, names? 

A AWOL, theft, destruction of mail, things of 3 THE WITNESS: You have to give me a moment 

that nature. 4 with the names of people who have been placed for 

Q Is there anything that prohibits that .- in 5 removal for A WOLs. You have to give me a moment with 

the collective bargaining agreement that prohibits 6 the names. Friendship consists of -- Friendship Heights 

that? 7 consists of three delivery zip codes, 20016, which Mr. 

A No, it's not. 8 Noble was employed by; 20007, 20008. I worked in the 

Q Anything in the regulations that prohibit 9 entire building, all three zones, so in can get a 

issuing discipline without going through a progression 10 minute and - Caleb Shorter, he's been put up for 

for certain offenses? 11 removal for AWOL. 

A No. I mean, you can -- like I said, 12 THECOURT: First name? 

depending on what that offense is. 13 THE WITNESS: Caleb Shorter. 

MR. FuRGESON: That's all I have, Your Honor. 14 THE COURT: Spell the first name, please? 

THE COURT: Mr. Noble? 15 THE WITNESS: I think it's C·A-L-E·B, He's 

R ECROSS EXAMINATION 16 been placed up for removal for AWOL. He is a 

BY MR. NOBLE: 17 custodian. 

Q Have you ever known any carrier in the 18 THE COURT: And was he, in fact, removed? 

Friendship Station to be AWOL? 19 THE WITNESS: I think his removal was reduced 

A Yes. 20 to a second chance or last chance, last chance 

Q And was that carrier removed? 21 agreement, I think. 

A Think about a removal for the A WOLs, all 22 THE COURT: Okay. Anybody else? 
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THE WI1NESS: Give me a moment, let me think. 1 MR.. FuRGESON: That's all I have, Your Honor. 
I can't recall any other names at this time. 2 THE COURT: Mr. Noble? 

THE COURT: You mean that there are other 3 MR. NOBLE: Nothing further. 
names and you can't recall who they are or you can't 4 THE COURT: Thank you. I want to thank you 

recall that anyone else was ever charged with AWOL and 5 for your testimony today, Mr. Colter, and I'm going to 
disciplined? 6 ask you not to discuss your testimony with anyone until 

THE WI1NESS: Well, there is defmitely -- 7 after the close of this hearing, that means don't talk 

there have been defmitely disciplines. But, like I 8 about it. If you're not sure, just call Mr. Furgeson. 
said, what I get mixed up because I've �en in the 9 He'll know. It may be today. But if anybody talks to 
whole zone, thinking of employees' names that worked in 10 you today, just say I can't talk about it. 

a different -- because it's all considered Friendship 11 THE WI1NESS: Okay. 

Heights, but it's different delivery zip codes. Like I 12 THE COURT: But you can when the hearing is 
said, 20007, 20008 and 20016. I'm trying to 13 ended, all right? 

distinguish all the employees in 20016. But, I mean, 14 THE WI1NESS: Yes, sir. 

that's the only one I can recall at this time. 15 THE COURT: You are excused from these 

THE COURT: Okay. 16 proceedings. 

Sorry to disrupt you, Mr. Noble. Please -l7 THE WI1NESS: Do you want me to leave the 
continue. 18 package here? 

BY MR. NOBLE: 19 MR. FuRGESON: Yes. 

Q Do you know what Mr. -- is it Mr. Shorter? 20 (The witness was excused.) 

Do you know what his seniority was? 21 The next witness, Your Honor. 

A I do not. 22 THE COURT: It is 12 o'clock. Did we want to 
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Q All right. Do you know whether he had an 1 break about a half hour for lunch or do we want to keep 

unblemished disciplinary record? 2 going? 

A I'm not sure what his record was. What his 3 MR. FURGESON: It's up to Mr. Noble; I can 

record consists of. 4 go. 

MR. NOBLE: Nothing further. 5 MR. NOBLE: I'd prefer to break now, Your 

THE COURT: Anything any other further - any 6 Honor. 

questions? 7 THE COURT: Okay. It is 12 o'clock now, we 

MR. FURGESON: Just a couple. 8 will reconvene at 12:30, and please have Mr. French --

FURTHER REDIRECT EXAMINATION 9 MR. FURGESON: He is already up here. 

BY MR.. FURGESON: 10 THE COURT: Okay. Sounds good. All right. 

Q Who made the decision to reduce Mr. Shorter 11 Let's go off the record. 

to a last chance agreement? 12 (Whereupon, at 12:00 noon, the hearing 

A I'm not sure. 13 was recessed, to be reconvened at 12:30 

Q Was it somebody in Labor Relations or above 14 p.m.) 
you? 15 AFTERNOON SESSION 

A It was somebody above me. 16 THE COURT: On the record. We took a lunch 

Q You didn't make the decision? 17 break; we are back. Mr. Noble? 

A No, above my level. 18 MR. NOBLE: Mr. Furgeson e-mailed me 

Q Other than 20016 -- zip code 20016, you 19 yesterday and said that they were -- admitting number 

manage other zip codes? 20 22, on my list, and I wanted that on the record, of the 

A Well, I've worked in 20007 and 20008, as 21 admissions I had asked the Postal Service to make. 

well, but I currently manage in 16. 22 THE COURT: Okay. 
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1 MR. FURGESON: We .-I'll confinn that. We 1 MR. FRENCH: I actually have a copy in my 
2 do admit admission 22 �t was provided to us on 2 thumb drive. 
3 October the 14th, 2011. 3 MR. FURGESON: He's got one, I think. 
4 THE COURT: This is the request for 4 THE COURT: If you have a thumb drive, we can 

5 admissions? 5 probably --I can probably attach it to a computer here 
6 MR. FURGESON: Yes. I have one letter in 6 and we can probably put it up. 
7 response to it. He requested -- 7 MR. FURGESON: Do you want to do that? 
8 THE COURT: Okay. 8 THE COURT: Yes. I don't know how to --
9 MR. FURGESON: You asked, I guess, what I 9 MR. FURGESON: You don't know how to get to 

10 found for you not to record another person's 10 it on the thumb drive. 
11 conversation. 11 THE COURT: Right. 
12 THE COURT: Yes. The law, rule, or 12 MR. FURGESON: Well, if you want him to help 
13 regulation. 13 after he testifies, help somebody do that. 
14 MR. FURGESON: It's the Employee and Labor 14 THE COURT: It might be cleaner if you just 
15 Relations Manual 667.2 and the following provisions 15 send it by fax. 
16 under that. I think specifically 67.21. 16 MR. FURGESON: Okay. 
17 THE COURT: Do you have a copy of that? 17 THE COURT: Thank you, though, for your 

18 MR. FURGESON: I've got to read it from the 18 assistance. 
19 e-mai!. I don't have it with me. 19 Okay, go ahead and make the arrangements. 

20 THE COURT: Is there anybody that can fax you 20 MR. FURGESON: I'll go it as quickly as 
21 a copy of  it to the office? 21 possible. 

22 MR. FURGESON: Sure. 22 THE COURT: Please send them either fax, care 
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1 THE COURT: Can you tell me the fax and the 1 of my attention or your attention, and we will go off 

2 area code to my fax number. 2 the record for two minutes while you do that. 

3 MR. FURGESON: Okay. 3 (Short recess.) 

4 THE COURT: Area code 703 -- 4 THE COURT: Both of you remind me when Mr. 

5 MR. FURGESON: 703. 5 French is fmished testifYing for me to go and look for 

6 THE COURT: -- 756-7116. And then whatI 6 the fax and we'll --

7 will do is I'll provide Mr. Noble a copy of it and I 7 MR. FURGESON: My secretary is running down 

8 will have a copy of it, as well. 8 the paralegal if she's not available. As soon as she 

9 MR. FURGESON: Do you want me to do that now? 9 runs her down, she'll send it. 

10 THE COURT: Have them do it and then I will - 10 THE COURT: Okay. We're back on the record. 

II - once I get it -- yes, would you please ask them to do 11 Are you Mr. French? 

12 it, and then I will ask you if you want to enter it 12 Mr. FRENCH: Yes. 

13 into the record as a hearing exhibit since it came in 13 THE COURT: Mr. French, do me a favor, would 

14 through the testimony of a witness. 14 you please come up here. My name is Daniel Turbitt. 

15 MR. FURGESON: Can I step outside and do that 15 I'm the Administrative Judge in these proceedings. 

16 or do you want me -- 16 Before we proceed with your testimony, I need to ask 

17 THE COURT: Why can't we go off the - can 17 you whether you have an objection to taking an oath? 

18 somebody do that for you? I mean, can you just ask 18 MR. FRENCH: No. 

19 somebody to call. Would this gentlemen be able to do 19 THE COURT: Okay. Please raise your right 

20 it after -- would Mr. French he able to call after he - 20 hand and repeat after me. I, state your name, sir. 

21 - 21 MR. FRENCH: I, William French "-

22 MR. FURGESON: Yeah. 22 THE COURT: Do solenmly swear-· 
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1 MR. FRENCH: -- do solemnly swear -- I Q And this is a notice of his proposed removal? 
2 THE COURT: -- to tell the truth -- 2 A Correct. 
3 MR. FRENCH; - to tell the truth -- 3 Q And did you take that action? 
4 THE COURT: -- the whole truth -- 4 A Yes. 
5 MR. FRENCH: -- the whole truth -- 5 Q Why did you take that action? 
6 THE COURT: -- and nothing but the truth -- 6 A Mr. Noble was absent without leave for an 
7 MR. FRENCH: -- and nothing but the truth -- 7 extended period of time from work, which is a 
8 THE COURT: -- so help me God. 8 terminable offense, and that's why. 
9 MR. FRENCH; -- so help me God. 9 Q Have you ever issued a removal for AWOL 

10 THE COURT; Thank you, sir. Please be 10 before other than for Mr. Noble? 
11 seated. Mr. Furgeson, your witness. 11 A Yes. 
12 WHEREUPON, 12 Q And did you ever do it for employees who've 
13 
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WILLIAM FRENCH 13 had -- who have not had prior discipline, a removal for 
called as a witness, having beem first duly sworn, ws 14 AWOL? 
exanumined and testified as follpws: 15 A I've done a removal for AWOL for employees 

DIRECT EXAMINATION 16 whom I have not issued prior discipline to. I 'm not 
BY MR. FuRGESON: 17 sure if they had received prior discipline before my 

Q Mr. French, what's your title? 18 involvement. If that makes any sense. 
A Supervisor customer services. 19 Q Yeah. Okay. Was there any discipline listed 
Q Where is that at? Where is that located? 20 on the removal; do you know? 
A At Friendship Post Office. 21 A On the example that we're talking about or a 
Q Just very briefly, what are your 22 different one? 
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responsibilities of your position? 1 Q Yeah. 
A Daily supervision of the delivery unit as 2 A No, there wasn't. 

well as window services, entering mail that was 3 Q Okay. And do you know the name of that 
written, cUstomer assisted window. � 

4 employee? 
Q And do you know the Appellant, Mr. Noble? 5 A Yes. 
A Yes. 6 Q What was his name? 
Q And are you his supervisor? 7 A His name is Caleb Shorter. 
A Yes. 8 Q And do you believe that what you issued then 

Q I'll ask you to -- there's some documents in 9 and now was in accordance with the labor agreement, the 
front of you, Tab 4A, do you see that? 4B, excuse me. 10 collective bargaining agreement? 

4B? 11 A Yes. 
A 4B. 12 Q Have you ever had one reversed? 

(Examining the document.) 13 A The removal? 
Q Are you familiar with this document? 14 Q Yeah. 
A Yes. 15 A No. 
Q And what is this document? 16 THE COURT: Wait a minute, please. Will you 
A That is a notice of proposed removal that 17 please spell Mr. Shorter's fust name? 

was mailed to Mr. Noble. 18 THE WITNESS: C-A-L-E-B. 
Q And did you initiate that? 19 TIlE COURT: Thank you. 
A Linitiated the mailing, yes. 20 BY MR. FURGESON: 
Q Did you sign it? 21 Q Prior to issuing this notice of removal are 
A' Yes. 22 you aware that a PDI was conducted, which is a 
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predisciplinary interview with Mr. Noble? 1 A Yes. 
A Yes. 2 Q And what is that document? 

Q And do you know who did that? 3 A That is the disciplinary action request that 
A Mr. Antonio Jones. 4 I filled out for the proposed removal. 

Q How did you become aware of that? 5 Q And how did they respond back? 

A That a predisciplinary interview was 6 A They replied with an operation to pursue the 
conducted? 7 disciplinary action. 

Q Uh-huh. 8 Q Did they draft it or did you draft it or Did 
A I was actually in the office right next door 9 you draft the removal? 

when it was conducted. 10 A I did not draft it, no. 

Q Do you know if it was completed or not? 11 Q Who drafted it; do you know? 
A No, it was not completed. 12 A I don't know. I'm assuming it was somebody 

Q Now, did you have your -- prior to issuing 13 at Labor Relations Department. 

this notice of removal, did you have it reviewed by 14 Q And you read it and signed it? 
anyone? 15 A Correct, yeah, right. I proofread it. 

A Yes. The disciplinary -- the process is I 16 Q The Appellant signed it, have any medical 

request disciplinary action. It's called a 17 after he signed it, have any medical certificates 

disciplinary action request. I request disciplinary 18 showing his ability to work or not world At the time 

action from the Labor Department, Labor Relations 19 you signed it, were you aware of any medical 

Department. 20 certificates? 

Q And why are you required to do that? 21 A When he signed the document? 

A That's just the process for any step of 22 Q Yes. 
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discipline whether it is a letter of warning, a 1 A The only medical certificate I'm aware of 

suspension or a proposed removal, that's the process. 2 was one that Mr. Noble had brought into work stating 

Q And do they ever comment or feedback, give 3 that he could -- I'm going to paraphrase. I want to 

you feedback? 4 say able to resume normal duties or something of that 

A They often comment and feedback, yes, for - 5 nature, a regular work schedule, something like that. 

Q Like if violates the collective bargaining 6 Q I'd ask you to look at a prehearing. 

agreement or anything like that? 7 submission which has Exhibits 1,2 and 3. Do you see 

A Yeah, exactly, there have been instances 8 that document in front of you? 

where I request discipline and they tell me that it was 9 A One of the other documents here? 

not an incident that required discipline, that it 10 Q Let me make sure you've got the right one. 

needed discilpline or what have you. 11 It's over here, I think Excuse me, I mean, that's to 

Q Now, did you request disciplinary approval 12 the back I'd ask you to look at -- well, here it is. 

for this removal for Mr. Noble? 13 Exhibit No.1. 

A Yes. 14 A (Examining the document.) 

Q And I'll ask you to look in front of you at 15 THE COURT: What are you having the witness 

Tab 4D. Do you see that there? 16 look at? 

A (Examining the document.) 17 MR. FURGESON: Exhibit No.1 of the 

THE COURT: D as in dog? 18 prehearing submission. 

MR. FURGESON: D as in dog, yes, that's 19 BY MR. FURGESON: 

correct correct. 20 Q Have you seen this before? 

BY MR. FURGESON: 21 A This is what I was just referring to. The 

Q Are you familiar with that document? 22 disability certificate - title, that Mr. Noble turned 
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in. 1 which point I told you that recording is not allowed. 

Q Did Mr. Noble ever at any time after the 23rd 2 You can't record, you know, whether it is video 

of February contact you about coming back to work? 3 pictures, what have you in the Post Office. 

A No. 4 Q Do you recall me asking you to tell me by 

MR. FURGESON: I'll pass the witness, Your 5 what regulation are recording in the Post Office was 

Honor. 6 prohibited? 

THE COURT: Mr. Noble? 7 A Now, that you mentioned it, I do -- at the 

CROSS EXAMINATION 8 conclusion of that conversation, you did ask that, yes. 

By MR. NOBLE: 9 Q And you never got back to me and told me what 

Q Who do you understand made the decision that 10 regulation that was, did you? 

I should be removed? 11 A By the end of that conversation, no, I did 

A I'm the one that requested the disciplinary 12 not I pursued it to try to find out exactly what that 

action. I'm the ultimate one that made the decision. 13 regulation was. I knew the regulation was in place, 

Now, I can say there were conversations with, �ain, 14 but, as you know, numerous regulations in the Postal 

the Labor Relations Department, but I'm the one that 15 Service. By the time I had found the regulation, it was 

made the decision.· 16 not·· it may not have even been that same day. I don't 

Q There were conversations between you and the 17 think. And I don't think -- I'm not sure if! had seen 

Labor Relations Department? 18 you since then. 

A Well, between -- well, first of all, I need 19 Q Now, you said that you knew that Tony Jones 

to get confirms from my immediate supervisor. So 20 had had a PDI with me, correct? 

conversations between myself and -- conversations 21 A Yes. I knew, yes. 

probably is not based, it's correspondence between-- 22 Q And you were aware of that because you were 
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as far as the disciplinary action request and what 1 in the office next door; is that right? 

happened. 2 A I knew there was one scheduled. He had 

Q How did it happen that Sterling Colter signed 3 mentioned at one point there was one scheduled. It so 

the notice of proposed removal? Did you take him a 4 happened -- I mean, I was conducting a predisciplinary 

copy of the letter? 5 interview with a different employee, a clerk in the 

A The concurrence letter you mean? 6 office next door. I was having a meeting with another 

Q Yes. 7 employee and their shop steward at the time, I do 

A Yeah, I did. Yes. 8 recall. 

Q And did you hand it to him? 9 Q How, if at all, did you learn the substance 

A Yes. 10 of the PDI between me and Tony Jones? 

Q And did he sign it? 11 A By substance, you mean? 

A He did sign that letter, yes. 12 Q What transpired at the -- during the 

Q And he gave it back to you? 13 interview? 

A Yes. 14 A Well, the only thing I _. what stands out to 

Q I told you, didn't I, during the fall of2010 15 me is at the conclusion of the interview, you had left 

that I was recording your conversations with me and 16 the office and were speaking _. your voice was raised 

Sterling Colter's conversations with me? 17 telling Mr. Jones that -- and, �ain, I'm paraphrasing, 

A No. As I recall it there was an instance 18 but you'd come back to work when you get paid or 

where there was a conversation between you and I, I 19 something of that nature. 

believe Mr. Colter was at, as far as I can recall, but 20 And I heard that in the other office and 

upon conclusion of that conversation, you had mentioned 21 that's all I know of the interview itself outside from 

something about the conversation being recorded, at 22 the actual predisciplinary hearing notes. 
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Q On January 13th, 2011, I had submitted a 1 THE COURT: Okay. Let me just •• a few 
request to you for leave, hadn't I? 2 pointers. What you just did, Mr. Noble, was testifY 

A Yes. 3 through a question .- any question that you ask is not 

Q And you approved that request for leave, 4 testimony _. it is not evidence. I know that you ended 
didn't you? 5 it with a question, but all the stuff that appeared 

A I did. 6 before that was just testimony on your behalf. 

Q And if you had properly processed that leave 7 You will be allowed to testifY later on that 

request, I would have been paid for that leave on 8 and other issues, any issue that you want to discuss. 
January 21st, wouldn't I? 9 Any argument that you make in this case is not proven 

A I'm not sure. That sounds like the right 10 evidence. It's just argument. The Agency has its 

pay period, pay date, yes. There was one hiccup in 11 arguments, you have your arguments. Any evidence is 

that. I believe the leave request was for •• it was 12 documents, facts, things like that that has been .- or 

over a week, maybe 10 days, something like that. By 13 stipUlations that's been proven. But just your 

the time I received the leave request and the 14 argument does not make it a fact., So you can ask this 

documentation, which I believe it's the documentation 15 gentlemen questions about whether he did or did not pay 

you mentioned earlier, that pay week closed so you had 16 you for holiday leave and why, but please •• this is 

been in the system in an unpaid status and there was a 17 the .- you've almost done this a couple of other times, 

matter performing a pay adjustment in order to have 18 but you didn't. You did it now. I'm just asking you 

that week paid to you. 19 as a way to streamline the process; I will give you an 

Q So do I understand that it's your assertion 20 opportunity to testifY. Please be careful in your 

that something happened beyond your control that caused 21 questioning to make sure that it is - you're going to 

the payment of the leave request to be delayed for more 22 elicit the facts and testimony from the witness, not 
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than two months? 1 from you. Okay. 

A As far as being more than two months, I 2 So you can ask about the question, but just 

really can't answer that. If! had received the leave 3 because you said it in the record doesn't make it a 

request and the documentation while that pay week was 4 fact. It's just an argument. 

opened, there would be - there wouldn't have been an . 5 Do you want that question •• can you rephrase 

issue. Again, the leave request was approved. I 6 the _. the objection was sustained. Can you rephrase 

approved it myself, but it was after that pay week had 7 the question? 

been closed. So that is what required the pay 8 Mr. NOBLE; I'm trying. 

adjustment to be done. It probably shouid _. you 9 BY MR. NOBLE: 

probably should have been paid earlier than two months 10 Q It's true, isn't it, that when an employee .-

-- two months later, but, again, 1... 11 let me strike that. It's true isn't it that an 

Q The record to this point shows, you said, I 12 employee is eligible for holiday leave pay if the 

contend that for 35 years, the Postal Service 13 employee is in a pay status on the last hour before a 

flawlessly gave me for holidays for which I was 14 holiday or the first hour after a holiday? 

eligible for holiday -- and that after you became my 15 A Yes. 

supervisor, I was no longer paid holiday pay for 16 Q And it's also true, isn't it, that when an 

holiday pay for which I was eligible. Can you explain 17 employee has established eligibility for holiday pay, 

why that happened? 18 that the supervisor need take no action in order for 

MR. FURGESON: Objection. He said the record 19 the employee to be paid for the holiday leave pay? 

shows he had been flawlessly paid for 35 years. I 20 A Correct. The time and attendance collection 

don't know of anything in the record that has indicated 21 system automatically pays the holiday pay to the 

that. 22 employee. 
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Q So ifI was not paid for five days for which 1 another carrier on my route, didn't you? 

-- for five holidays for which I was eligible to be 2 MR. FURGESON: Objection. I don't see the 

paid, that would mean that somebody altered Postal time 3 relevance of something that occurred after he was 
records? 4 removed or another carrier. I just don't see the 

A Not that I know of. You would have to -- 5 relevance, Your Honor. 

the last time I saw you, you had asked a question about 6 THE COURT: I agree, but I'll let you answer 
the pay and you mentioned the same thing that the 7 the question, sir. 

policy last hour before a holiday or the first hour 8 THE WITNESS: I performed street observations 

after a holiday, the employee would need to indicate 9 on Mr. Seawright. He has been on your route, but I 

that -I agreed, of course. And you mentioned that 10 don't recall that particular day. That instance in 

you did not get paid for a few of those. I want to say 11 particular, no. 

it was the Columbus Day and Veterans Day in November is 12 BY MR. NOBLE: 

what we were discussing. And you mentioned that you did 13 Q Can Mr. Seawright complete my route in eight 

not get paid. And I told you it didn't make sense 14 hours without assistance? 

since you were in pay status for either the day before 15 A I don't know. 

or the day after for each holiday. And that I would try 16 Q I'm showing you Exhibit QQ, Appellant's 

to fmd out why that was because it didn't make sense. 17 Exhibit QQ. 

I had never seen that happen before. 18 MR. FURGESON: I don't have a copy of that; I 

Again, since then, I haven't -- we haven't 1 g don't know what he is referring to. I haven't seen it. 

spoken; I haven't seen you, so I haven't come up with 20 It's not part of the exhibits that were approved for 

an answer. Honestly, I had forgotten about it. 21 the hearing. I'm not sure what it's being offered for. 

.Q Do you recall a union steward named Leon 22 THE COURT: Did you submit this into the 
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Tucker approaching you in early December 2010 to 1 record, sir? 

discuss an issue with you concerning the holidays for 2 MR. NOBLE: I did, Your Honor. 

which I have not been paid? 3 THE COURT: Okay. When did you submit this? 

A I don't --I do recall Mr. Tucker 4 MR. NOBLE: Yesterday. 

approaching me numerous times for different grievances, 5 THE COURT: Okay. Did you get a copy of what 

but I don't recall that one in particular. 6 he submitted yesterday? 

Q Are you aware of a letter I wrote to Tony 7 MR. FURGESON: It may have come. I was out 

Jones·in February 2010 -- 2011, excuse me, telling Tony 8 of the office. If it came, I didn't receive it. 

Jones that I considered myself to be constructively 9 THE COURT: In the interest of saving time, 

suspended from my letter carrier work? 10 since you don't have a copy of it, since it was 

A No, I'm not. 11 submitted yesterday, I'm going to -- yes, we can iook 

Q It is your understanding, isn't it, that 12 at my copy of it. 

letter carrier routes should be adjusted to as nearly 13 MR. FURGESON: I would -I'm going to just 

eight hours work per day as possible? 14 object for the record too, because I believe this is 

A Yes. 15 -

Q And it's your understanding, isn't it, that 16 THE COURT: Well, before you -- why don't you 

that is computed on the pace of the regular carrier on 17 look at the-

the route? 18 MR. FURGESON: Okay. 

A In as far as the street portion of the 19 THE COURT: - so you know what it is that 

route, yes. 20 we're talking about. And when you finish looking at 

Q On September 6th, 2011, you spent time on the 21 it, give it back to me, please, and then --

street observing the work of Terrence Seawright and 22 MR. FURGESON: (Examining the document.) 
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THE COURT: You know what it is? 1 you were directly ordered to do, Mr. Noble? 
MR. FURGESON: Yeah. I don't know what it 2 MR. NOBLE: I hadn't fmished putting my case 

is, but I see what it is. It has something to do -- 3 together. I still haven't fmished putting my case 
I've never seen one before. It's a work hour, workload 4 together. Unlike Mr. Furgeson, I don't have an office 
report for a carrier at Friendship, and I assume it is 5 full of lawyers and secretaries and paralegals, I am 

correct, but the things that Mr. Noble, I don't 6 working by myself. 
understand everything here, but -- 7 THE COURT: I understand, that's why I've 

THE COURT: You are saying you don't have a 8 given you more time so that you can meet these 
copy of any of the things that the Appellant submitted 9 deadlines. This hearing is over a month after the date 
yesterday? 10 that I had originally scheduled it. I understand that, 

MR. FURGESON: He may have submitted them. 11 that's why I've given you more time. 
Did you submit them by fax? 12 Now, you are entering exhibits, a lot of 
MR. NOBLE: Uh-huh. 13 exhibits, the day before the hearing. Actually, this 
MR. FURGESON: Yeah, I was out of the -- I 14 came in at 9:42 yesterday. 

was not in the office. I was working, but not in the 15 MR. NOBLE: Right. That was the deadline the 
office. 16 Judge had set was 12 o'clock yesterday. 

THE COURT: Okay. 17 THE COURT: But you're now submitting--
MR. FURGESON: I haven't seen a copy. Again, 18 okay. That for anything that you were going to provide 

it is not part of the approved exhibits, it's -- I mean 19 to the other side. This is different. You are 
there's a ton of stuff that appears to be here. I 20 submitting these int8 the record now as exhibits. You 
would object not only the fact that I didn't receive it 21 want these to be submitted into the record as exhibits; 
in a timely fashion, but I don't think it's even - 22 is that correct? 
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although you're giving a lot of latitude here, I don't 1 MR. NOBLE: Yes. And I submitted them to Mr. 

think it's relevant, and I'm going to interpose an 2 Furgeson. 
objection for the record. 3 THE COURT: Okay. 

THE COURT: Okay. Well, a little 4 MR. FURGESON: I understood what was due by 

housecleaning. All of the exhibits that you submitted 5 noon was my responses to his late issue of discovery on 
-- there are quite a few that you submitted yesterday - 6 the 14th of October. And that's what I did. 

- are you asking that they all be entered into the 7 MR. NOBLE: That was -- that was what the 

record? 8 Judge said in his fIrst order, and the Judge modifIed 

MR. NOBLE: Yes. 9 that. 
THE COURT: Okay. You have received them, so 10 THE COURT: When did you get these documents, 

you have to now look at them and I need to -- I want to 11 sir? 
do this quickly. You know what, do you object to any 12 MR. NOBLE: Oh, I've been collecting them 
of the exhibits that he submitted yesterday? 13 this week during the course of discovery and --

MR. FURGESON: Yes, I object to all ofthem 14 THE COURT: None of these documents you had 
because I didn't see them and I haven't had a chance to 15 in your possession prior to this week. Is that what 
go through them. 16 you're stating? 

THE COURT: Okay. 17 MR. NOBLE: None of them I had in my 
MR. FURGESON: And the lIth hour, it's 18 possession and had decided that I was going to use 

unseemly and it is improper to have this done at the 19 this. 
last minute. 20 THE COURT: You said - that's not what I 

THE COURT: Okay. Why didn't you submit 21 asked you. You just threw something else in there. 
these earlier with your prehearing submissions which 22 MR. NOBLE: But, Your Honor, I think I have -
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- 1 have a huge amount of documents in my -- I Now, you are asking a question about the 

MR. NOBLE: Mr. Noble, okay -- 2 Appellant's Exhibit QQ, which was just submitted 

MR. NOBLE: -- in -- 3 yesterday into the record. 

THE COURT: Mr. Noble, I'm going to ask you a 4 BY MR. NOBLE: 

question. 5 Q Can you identify Exhibit QQ? 

MR. NOBLE: Yes, sir. 6 A Yes. It is a work hour workload report. 

THE COURT: And please answer my question. 7 Q Can you summarize what data it shows? 

My question was: This that you submitted yesterday, 8 A This particular report shows times, in 

are any of these documents that you've had in your 9 essence, the amount of time it takes a particular 

possession prior to yesterday? 10 carrier -- okay, one particular carrier on a particular 

MR. NOBLE: Yes. All of them were in my 11 assigmnent, and it breaks it down by time in the 

house prior to yesterday. 12 office, time on the street, the volume of mail that was 

THE COURT: You've been complaining all along 13 available, and this particular one is from December 

that the Agency is giving you stuff at the last minute 14 2009 through October 2010. 

that you can't take a look at. How is this any 15 Q And does the individual carrier that - the 

different? This is the largest file of documents that 16 date that is shown on that report is me, isn't it? 

has been submitted thus far in this appeal, by far. I 17 A Yes. Yes. 

have four volumes in this case. This is by far, and 18 Q And for my bid assigmnent, which is Route 

you've had it before today. You did not allow the 19 1611, correct? 

opposing counsel an opportunity to even .. I'm sure you 20 A Yes. 

faxed it to him, but he didn't have an opportunity to 21 Q And, again, can you read the total times 

look at all these documents. That's why -- now, you're 22 shown on that report for the days that I worked? 
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introducing them through a witness. This is not I A (Examining the document.) 

orthodox. 2 Do you want me to read each one? 

However, your objection to all of these 3 Q Please? 

documents being entered in the record is denied. 4 THE COURT: Just tell me what column it is, 

I am showing you great latitude, Mr. Noble. 5 the record will speak for itself. Just tell me which 

You keep complaining about what the Agency is doing to 6 column it is? 

you. You are doing the exact same thing. Let the 7 THE WI1NESS: It is under the total time 

record reflect that the -- I don't know how many pages 8 section, there's a column titled "Actual ACP total." 

it is because they're all not -- well, they're all not 9 THE COURT: Okay. He doesn't have to read 

numbered in order. They're in separate files arid 10 each and every time; I can read the time that it says 

documents. I don't even know if they're in proper MSPB 11 on the document. 

format because of the fact that they're not numbered in 12 MR. NOBLE: Okay. 

sequential order. They're not paginated, they're not 13 BY-MR. NOBLE: 

indexed, nonetheless, I will accept them into the 14 Q Okay. Does it appear to you from looking at 

record. I will look at their probative value; I will 15 that report that I can complete my assignment within 

look at their weight To be honest, I haven't had a 16 eight hours? 

chance to look at them all either. And the fact that 17 A (Examining the document.) 

you've had them in your possession and you dumped them 18 Based on this information here .. based on this 

on us the day before the hearing is -- you're doing the 19 information here, you averaged 10 hours or so. 

exact same thing you're complaining of. 20 Q Okay. And that average includes some days 

Your objection to these documents is denied, 21 that are -- show that I can deliver the route in zero 

and I'm entering them into the record. 22 minutes and zero seconds, correct? 
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A What shows that you had zero minutes and 1 THE COURT: Okay. This X is the first 

zero seconds of street time -- of time and there was 2 exhibit that you submitted yesterday, right? 
assistance to the assignment. 3 MR. NOBLE: I believe that's correct. 

Q I have complained to you, haven't I, on 4 THE COURT: Okay. This is unorthodox but I 

numerous occasions that my route is not properly 5 have to do it because Mr. Furgeson doesn't have a copy 
adjusted? 6 of it because we got this big dump of these exhibits 

A I only recall one instance when we had a 7 yesterday which are all issues that you have identified 

discussion about your route being -- you claim was out 8 from the very beginning in this appeal, and the fact 

of adjustment. And during that discussion that we had, 9 that we're getting documents at this late hour on them, 

I mentioned to you that I would be happy to what we 10 but Mr. Furgeson has to know what you're showing the 

call "walk the route," evaluate the street time of the 11 witness. 

route with you, but in order to do so, I would need you 12 MR. NOBLE: There's several pages to the 

to come to work; I would need you to be available to 13 exhibit. 

carry the entire assignment, which, to my knowledge, 14 MR. FURGESON: Well, I've already noted my 

never happened. 15 objection on just the way we got the documents. I 

Q It's true, isn't it; that the collective 16 object, again, on the fact -- on the other basis is 

bargaining agreement establishes a peckirig order for 17 what relevance does this have to do with his 

assignments of overtime? 18 termination removal for attendance. And I would enter 

A Yes. 19 that objection, as well. 

Q And it's true, isn't it, that the collective 20 THE COURT: Okay. Your objection is noted, 

bargaining agreement provides that the last category of 21 and it is denied. 

employees who should be mandated to work overtime are 22 You may read the document. 
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full-time regulars who are not on the overtime desired 1 MR. FURGESON: (Examining the document.) 

list? 2 BY MR. NOBLE: 

A Correct. 3 Q Is it your position that you have never seen 

Q And I am a full-time regular not on the 4 any of these documents? 

overtime desired list, correct? 5 A Yes. Not that I recall. Now, I want to 

A I believe so. 6 mention the flfSt --

Q Most of the carriers in Zone 16 are on the 7 THE COURT: Okay. Just to make sure I got 

overtime desired list, aren't they? 8 the answer right because there was a negative. 

A More than likely, many, if not most, yes. 9 Have you ever seen these documents before? 

Q On several occasions, the Postal Service 10 THE WITNESS: There's only one document I 

admitted -- in the material I received yesterday, you 11 could possibly have seen. I don't recall seeing it. 

instructed me to work overtime in October and November, 12 THE COURT: Which one? 

correct? 13 THE WITNESS: The very last one. I didn't 

A You're referring to the 3996s .- 14 begin working in that delivery unit until middle to 

Q Yes. You instructed me via the 3996 to work 15 late September of 20 I O. So the ones dated prior to 

overtime? 16 that I would not have seen. I believe the last one is 

A Yes, as ·per the conversations we had about 17 dated in October, the one I just saw. 

those 3996s. We had -- yes, is the answer. Yes. 18 MR. FURGESON: October of what year? Was it 

Q You're aware, aren't you, that my physician 19 201O? 

has recommended that I not work overtime? 20 THE WITNESS: 10, yes. 

A No, I'm not aware. 21 THE COURT: Okay. So you could not have seen 

Q I'm showing you Exhibit X. 22 the one in October of 2010? 
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1 THE WI1NESS: I'm not saying -- I don't 1 BY MR. NOBLE: 
2 recall seeing it. I certainly may have. The ones 2 Q You testified that you sent a request to 
3 prior to that, there's no way I would have seen them. 3 Labor Relations for a notice of removal; is that 
4 THE COURT: So pages 1 through 4, you were 4 correct? 
5 not there? 5 A Correct. 
6 THE WI1NESS; Correct. 6 Q And was something sent to them on March 3rd; 
7 THE COURT: And page 5, you were there, but 7 is that correct? 
8 you don't recall seeing these documents? 8 A Yes, that's correct. 
9 THE WI1NESS: Correct. 9 Q Do you have that in front of you? 

10 THE COURT: Mr. Noble, please continue. 10 A I do, yes. March 3rd. 
II BY MR. NOBLE: 11 Q Have you ever sent such a request to Labor 
12 Q Shortly after you issued the notice of 12 Relations before? 
13 removal to me -- strike that. 13 A By such a request, what do you mean? 
14 Do you know a letter carrier in Zone 16 named 14 Q Well, a request for disciplinary notice. 
15 -- called G? 15 A Yes. 
16 A Yes. 16 Q Okay. And how long does it usually take for 
17 Q And shortly after you issued the notice of 17 Labor Relations to get back to you on that? 
18 removal to me, did you tell G that you had just cugpt 18 A It varies. I've had them back as early as 
19 caught a big fish? 19 two days later, maybe a day later at times. Other 
20 A No. 20 times, a few weeks. 
21 Q Do you know that I had emergency heart 21 Q Do you know what happened -- well, did you 
22 surgery in 2008? 22 receive the notice of proposed removal on April 28th, 
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1 A No. 1 20ll? 
2 Q How many POls do you do on a typical week? 2 THE COURT: Just for the record, you mean the 
3 A It varies. I'm sure there have been weeks 3 draft notice of proposed removal. Is that what you're 
4 I've done none, and there are weeks where I do three, 4 discussing? Not the fmal? 
5 four, five a day. It varies. 5 MR. NOBLE: I'm talking about the notice of 
6 Q Three, four, five a day? 6 proposed removal dated April 28th, 2011. 
7 A Sure. 7 MR. FURGESON: I would just intelject an 
8 Q Now, there are currently 36 routes in Zone 8 objection for clarity. I don't know, get it back from 
9 16; is that correct? 9 whom or where? Are you talking about Labor Relations? 

10 A Thirty-five and the one I'm doing now, 36 10 MR. NOBLE: Yes. 
11 routes. II MR. FURGESON: Okay. 
12 Q Do you know who the manager in Zone 16 is 12 THE COURT: In my recollection, did you 
13 now? 13 testifY that you had made some changes or alterations 
14 A The current acting manager -- that's 14 to the draft? 
15 actually a tough question. I believe the manager is Mr. 15 THE WI1NESS: Yes. 1 --
16 Yves Frederique. 16 THE COURT: That's why I need to know. Are 
17 THE COURT: Can you spell that first and last 17 we talking about the draft that came from ELMR or are 
18 name, please 18 we talking about the fmal document? 

� 

19 THE WI1NESS: The first name, Y-V-E-S, last 19 MR. NOBLE: I completely missed that. 
20 name is -- as well as I can remember, F�R-E-D-E-R-I-Q- 20 BY MR. NOBLE: 
21 U-E. 
22 

21 Q You . sent a request to ELMR and they sent 
THE COURT: Thank you. 22 something back and --
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A ELMR? 1 interview that's conducted prior to any investigation, 
THE COURT: Employee Labor Relations, sorry. 2 meaning an employee having the opportunity to discuss 
THE WITNESS: The disciplinary action request 3 the matter, what have you. 

gets sent to the Labor -- Labor Relations. 4 Q Okay. And you didn't conduct the 
BY MR. NOBLE: 5 predisciplinary interview with me, did you? 

Q Okay. And they sent something back that you 6 A No. 
edited? 7 Q And so far as you're aware, there was no 

A I proofread and edit every action, every 8 predisciplinary interview conducted with me concerning 
disciplinary action I issue. 9 the dates listed in the charge on April 28th, 2011 

Q Okay. And you edited the -- so that I 10 letter; isn't that right? 
understand, did you get the notice back from Labor 11 A I'm not aware of a predisciplinary interview 
Relations in electronic form? 12 for those dates, correct. 

A Yes. 13 Q On the dates that you instructed me to work 

Q Okay. And you edited, made editing changes 14 overtime in October and November 2011, I didn't work 
to it? 15 overtime; isn't that correct? 

A Honestly, I don't recall. I do on many 16 A I think you meant 2010, right? 
different •• I do it often, but on this particular one, 17 Q I'm sorry, 2010, yes. 
I don't recall. 18 A I don't recall you working overtime, no. 

Q Okay. And did you get it back on •• from 19 Q Do you recall speaking with Paris Washington 
Labor Relations on April 28th, 2011? 20 about my removal? 

A That's what I was just trying to recall. I 21 A C� you be more specific about the time 
don't know. I'm not sure when it came back. You know, 22 frame? 
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I see that's when I mailed it, but I may have had it 1 Q I'm sorry. 
for a few days until I had a chance to review it. I'm 2 In 2011, do you recall talking with Paris 

not sure. 3 Washington about my removal? 

Q It says in the notice of proposed removal 4 A I don't recall any particular discussion. I. 

that •• do you have that there? 5 know that we had conversations about it. 

A I do, yes. 6 Q Do you remember anything about the 

Q On the second page, a little over halfway 7 conversations? 
down, it includes the statement "Full due process 8 A Well, generally -- generally, with a matter 

consideration has been extended to you in this matter." 9 of Mr. Washington asking if it had been mailed, if it 

Do you see that? 10 had been delivered, if I had received confirmation of 

A Yes. II deliVery, if grievances had been filed., you know, 

Q Is that something that you put in? 12 general questions about the process, yes. 

A I don't know. I don't believe so, but I 13 THE COURT: And just for the record, when you 

don't know. 14 say had it been mailed, is he talking about the notice 

Q What do you think that statement means? 15 of proposed removal? 
A It seems fairly clear to me. That due 16 THE WITNESS: The actual notice of proposed 

process consideration has been extended in this matter. 17 removal, yes. 

Q Okay. Well, what do you understand the due 18 BY MR. NOBLE: 

process consideration to be? 19 Q I sent you a copy, didn't I, of a letter that 

A Well, I suppose generally we're talking as 20 I had written to Brandon Toatley and expressing 
far as the due process is concerned, we're talking 21 unhappiness with my treatment in Zone 16? 

predisciplinary interviews or I guess the previous 22 A I don't recall receiving any .- you say you 
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mail,ed me -- sent me a letter that you sent to Mr. 1 all along. 
Toatley? 2 THE COURT: When did you get it? 

Q Correct. 3 MR. NOBLE: I am -- I am -- I am overwhelmed 
A No, I don't recalL 4 with paper. I am in the middle of a lawsuit that I've 

Q you testified that being A WOL is a terminable 5 been pursuing for 18 years. 
offense, correct? 6 THE COURT: Okay. Mr. Noble, that doesn't 

A Yes. 7 have anything to do with this. You talked about that 

Q And does that mean that it's your opinion 8 at length for hours in prehearing conference with me. 
that it's a terminable offense? 9 That's not what I'm talking about right now. I'm 

A No. I believe it is in the Employee Labor 10 talking about an objection to that particular piece of 
Relation's Manual. I'm not quite sure which manual 11 paper, and I asked you a question, when did you have 
it's in, but absent without leave - it states, absence 12 that piece of - that document? 
without leave charges can be -- can result in 13 MR. NOBLE: This document has been on my 
disciplinary action up to and including removal from 14 computer for approximately the last seven months. I 
the Postal Service, I think, is the exactly what it 15 found it some time this week. 
says. 16 THE COURT: Mr. Furgeson, did you ask for 

I read that as absence without leave being a 17 this document during discovery? 
terminable offense. 18 MR. FURGESON: No, I did not, �lit, again, it 

Q You are working the late shift now? 19 is something that only provides documents that pertain 
A Yes. 20 to the notice of charges. It's seems like that was 

Q Did you work the late shift last night? 21 something that would have been extremely proper to give 
A Yes. 22 us that and let us know that he sent something in like 
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Q How many people got in after 9 o'clock last 1 this. I have not seen it before. I don't know if 
night? 2 anybody else has seen it. It's not signed. I don't 

A I don't know the exact number, it was a 3 know if it was e-mailed to somebody or what. 
handfuL A handful of carriers returned to the office 4 You know, again, my objections are noted and 
after 9 o'clock. 5 I did not ask for it in discovery. 

Q I'm showing you Exhibit AAA. 6 THE COURT: Is this AAA or AA? 
THE COURT: One second, please. 7 MR. NOBLE: AAA. 

While you show it to the witness, you have to 8 THE COURT: All right. 
let Mr. Furgeson see it. He hasn't seen it yet. 9 Let the record reflect, this is a document 

MR. NOBLE: How about him? 10 dated April 30th, 2011 from the Appellant to Mr. French 

THE COURT:. You can show it to him. 11 and Mr. Colter with him stating that he received a 
THE WITNESS: (Examining the document) 12 notice of proposed removal the day before. This is 

MR. FURGESON: Again, a standing objections 13 dated April 30th, my goodness. All right. I note the 
on this, and this could very well have been -- should 14 Agency's objection. This should not go in -- under all 
have been provided at the get-go because this is 15 rights this should not go in. However, yet again, 
something that's directly relevant, and I didn't see a 16 showing you great latitude, Mr. Noble, despite your not 
copy of tha!. 17 following my instructions, I will allow this document 

THE COURT: Okay. So this is another 18 in. You may show it to this witness. 
document that, Mr. Noble, yeu have had all along and 19 BY MR. NOBLE: 
you decided to submit it on the day -- on the eve of 20 Q Do you recall receiving this document from 
the hearing; is that correct? 21 me? 

MR. NOBLE: No, Your Honor. I didn't have it 22 A I don't recall seeing that document, no. 
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MR. NOBLE: That's all I have. 1 Q Did he request this route inspection process? . 

THE COURT: Redirect? 2 A No, not from me. 

MR. FURGESON: Yes, sir. 3 Q Is that actually through the union to do that 

REDIRECT EXAMINATION 4 or do you know? 

BY MR. FURGESON: 5 A I'm not sure. I don't know. 

Q You'rtj right. You answered questions from 6 Q Now, you indicated when he showed you Exhibit 

Mr. Noble about your being recorded in a conversation 7 F, with all these doctor statements, you remember you 

he had with you, and is it your testimony that you were 8 testified you had -- you couldn't have see them - four 

not advised that you were being recorded until after 9 of them, and the last one you may have seen, but you 

your conversation with Mr. Noble? 10 don't recall. When you instructed him to do overtime, 

A Correct, it was afterwards, yes. 11 . did he offer to show you the exhibits or did he show 

Q Were you aware that you were being recorded? 12 you those documents? 

A At the time of the recording, no. 13 A No. 

Q No. And did you give your consent either 14 Q Did he mention them; do you recall? 

after that that it was okay? 15 A Not that I recall. 

A No. 16 Q Now, when you issue somebody or a request to 

Q Do you know if Mr. Noble talked about the 17 come in for a predisciplinary investigation or 

holiday pay in the examination of you? Do you know if 18 interview, if they don't come in, are you prohibited 

he filed any grievances on that? 19 from taking disciplinary action? 

A I don't know. I remember discussing it with 20 A Prohibited, no. 

him, but I can't say whether it was in: a format of a 21 Q Would it be the same if you -- if they came 

grievance. 22 in and they left during the middle of it, would that be 
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Q Okay. Mr. Noble asked you about a route 1 the same? Would you be prohibited if they left during 

examination and you -- a route evaluation or 2 the middle of the interview? 

inspection, whatever the term is. What's the right 3 A No. 

term? 4 Q You also mentioned that he didn't work -- he 

A All those terms are actual terms. They mean 5 was instructed to work overtime in 2010. Do you recall 

different things. Evaluation of the street portion of 6 that question? 

the assignment is, I think, what we were discussing. 7 A Yes. 

Q Okay. And did you offer to do that? Is that 8 Q And he asked, if he, in fact, did work 

what your testimony was? 9 overtime, and you don't recall if he did or not; is 

A Yeah. I offered to do it, but, again, I 10 that correct? 

would need him to be able to carry it the entire time. 11 A I don't recall him ever working over time 

Q After you offered to do that, did he follow 12 that day. 

up? 13 Q Was he disciplined or penalized in any way 

A No. 14 for not working overtime? 

Q Are there any other ways to do route 15 A No. 

inspections besides just to evaluating or carrier walk 16 Q Now, you indicated that you had some 

around? 17 testimony, a brief testimony about a conversation with 

A Well, it's an actual route inspection. It's 18 Mr. Washington about the removal. Did you in any way 

a process that takes a week. The mail is counted, . 19 try to influence that decision that Mr. Washington 

physically counted and the delivery street time is 20 would make about Mr. Noble's removal? 

evaluated, like I said, for six -- I think it's six 21 A No. 

days. Maybe five days. And then, you know, compiled. 22 MR. FURGESON: That's all I have, Your Honor. 
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THE COURT: Recross, Mr. Noble? I A I don't believe I did, no. 
RECROSS EXAMINATION 2 Q And the subject of that disciplinary 

BY MR. NOBLE: 3 interview was attendance and/or AWOL, wasn't it? 

Q Mr. Furgeson asked you if you would be 4 A It certainly may have been. It would make 
prohibited from taking disciplinary action without a 5 sense if it was. I don't recall though if it actually 
predisciplinary interview if the employee didn't come 6 was. 
to work; is that correct? 7 MR. NOBLE: That's all. 

A I'm not quite sure as to the way you phrased 8 THE COURT: Okay. Mr. French, I want to 
it, but I know -- 9 thank you for your testimony today. I'm going to ask 

MR. FURGESON: I object because I did not 10 that you not discuss your testimony with anyone untIl 
phrase it that way, no. 11 after the close of this hearing. And if you have 

THE COURT: Objection sustained. That's not 12 concerns about when that might be, you can call Mr. 

how he said it. 13 Furgeson and ask him. It might be this evening. 

BY MR. NOBLE: 14 You are excused from these proceedings. 

Q Okay. Well, I'm trying to understand, if an 15 Thank you very much, sir. 
employee isn't coming to work may, in your view, 16 [The witness was excused.] 
management impose discipline upon the employee without 17 MR. FURGESON: Your Honor, Mr. Washington, is 
conducting a predisciplinary interview? 18 in the wings. He's my last witness. How do you want 

A In my opinion, the employee should be given 19 to proceed with Mr. Noble? 

the opportunity to tell their side of it. And that's 20 THE COURT: Who are your other witnesses, Mr. 

the purpose of the predisciplinary interview. 21 Noble? 

Q Have you ever known of a situation in which 22 MR. NOBLE: Can you hold on one second. 
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an employee was disciplined without conducting a 1 THE COURT: You have Tucker, Minor and you. 

predisciplinary -- without management conducting a 2 MR. NOBLE: Branson is also here. 

pre disciplinary interview? 3 MR. FURGESON: And Toatley. And the other 

A Yes. 4 witness, what's his name? 

Q When was that? 5 MR. NOBLE: Sidhu. 

A I don't have the exact dates, but I can 6 MR. FURGESON: Sidhu. 

think of two or three instances where I, myself, have 7 MR. NOBLE: I'll go last. Sidhu, Branson, 

issued disciplinary actions to an employee who refused 8 Tucker, Minor. 

- they were at work in most instances as I recall, and 9 THE COURT: Say the order, again, please, 

they refused to appear for a predisciplinary interview. to sir? " 

Q So, in those cases, the employee had not - II MR. NOBLE: Sidhu, Branson, Tucker, Minor, 

attend a predisciplinary interview? 12 Toatley, me. 

A Yes. 13 MR. FURGESON: I guess it's all right to ask 

Q And are you aware of any other circumstances 14 Mr. Sidhu to come up and sit in the wings? 

under which discipline has been issued to an employee 15 And did you want to see if the fax has 

without a predisciplinary interview being conducted? 16 arrived or did you --

A No. No. 17 THE COURT: Yes, let's do that. 

Q You conducted a predisciplinary interview 18 Off the record, yes. 

with me in November 2010, didn't you? 19 (Short recess.) 

A Yes, I believe I did. 20 Mr. Noble, I have a copy for you. Mr, Furgeson, I have 

Q And after that predisciplinary interview, you 21 a copy for you, and I'm retaining a copy. 

didn't issue discipline to me; isn't that correct? 22 MR. NOBLE: Your Honor, since the Agency has 
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had an opportunity to supplement the record on this 1 Are you Mr. Washington? 

point, I'd like the opportunity, as welL 2 MR. WASI-llNGTON: Yes, sir. 

THE COURT: Let's go -- we're not on the 3 THE COURT: Mr. Washington, would you please 

record. Are we on the record? 4 come here up to the witness stand. 

THE REPORTER: Yes. 5 My name is Daniel Turbitt. I'm the 

THE COURT: Okay. I didn't know we were on 6 Administrative Judge in these proceedings. Before we 

the record. Okay. 7 proceed with your testimony, I need to ask you whether 

No, the only reason I'm -- well, before you 8 you have an objection to taking an oath? 

do that, Mr. Furgeson, one of the witnesses testified 9 MR. WASI-llNGTON; No. 

to this ELM provision, the Employee Labor Relations 10 THE COURT: Please raise your right hand and 

Manual provision. 11 repeat after me. State your name, sir? 

Are you -- what do you want to do with this 12 MR. WASI-llNGTON: I'm Paris Washington. 

document? 13 THE COURT: Do you solemnly swear to tell the 

MR. FURGESON: Well, since he referred to it, 14 truth--

I think it's worthwhile to show his credibility and 15 MR. WASI-llNGTON: -- to tell the truth--

whatever -- and to support what he's saying. This is 16 THE COURT: -- the whole truth --

not -- itwas improper for him to record the evidence, 17 MR WASI-llNGTON: - the whole truth-

and so I would move for its admission on that basis. 18 THE COURT: -- and nothing but the truth --

Also, your - Shorter's testimony just gives 19 MR. WASI-llNGTON: -- and nothing but the truth 

further evidence that this was improper. His testimony 20 --

is there, but I would offer this as corroboration 21 THE COURT: _. so help me God. 

because I have the opportunity to do that. 22 MR. W ASI-llNGTON: -- so help me God 
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THE COURT: Okay. So are you entering this 1 X: Thank you, sir. Please be seated. 

as Agency Hearing Exhibit I? 2 Mr. Ferguson, your witness. 

MR. FURGESON: No, it's - wen, at the 3 WHEREUPON, 

hearing -- Agency Hearing Exhibit I, yeah, I guess. 4 CURTIS WASHINGTON 

THE COURT: Okay. 5 called as a witness, having been first duly sworn, was 

Mr. Noble, do you object to this being 6 examined and testified as follow: 

entered into the record? 7 DIRECT EXAMINATION 

MR NOBLE: Yes, your Honor. On it's face, 8 BY MR. FURGESON: 

it's inapplicable to the issue we've been discussing. 9 Q Mr. Washington, can you give us your current 

I didn't intercept your wire communications with any 10 position title, and your data? 

other person. 11 A I'm the manager of Customer Service 

THE COURT: Okay. Your objection is noted 12 Operations in the Washington, D.C. Post Office. 

for the record. I will admit this document as Agency 13 Q How long have you had that position? 

Hearing Exhibit 1. It is admitted over the Appellanfs 14 A My present position since 2006. 

objection. 15 Q And, just very briefly, what are your 

(Agency Hearing Exhibit 16 responsibilities in that position? 

No.1 was received in evidence.) 17 A I oversee station and branches, various 

THE COURT: The Appellant's request to 18 stations in the Washington, D.C. Post Office. I 

supplement the record on this is denied. I've allowed 19 supervise managers. 

him to voice his objection; your voiced verbal 20 Q And would Mr. Colter at Friendship Station, 

objection wilI be noted for the record. Okay. 21 would you be over him? 

Let's move on to the next witness. 22 A Yeah. At the time, yes. He was acting 
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manager. I A To uphold the removal and remove Mr. Noble 

Q And do you happen to know the Appellant, Mr. 2 from the Postal Service based on his failure to contact 

Noble? 3 me with any information to give me a reason not to go 

A No. No. 4 forward with removal. I was never contacted. He never 

Q Have you ever met him? 5 provided any information to me through written or 

A No. 6 otherwise to indicate why he was failing to be in 

Q Were you invo lved in any way with his 7 attendance and not be at work. No documentation was 

removal? 8 submitted indicating why he was not at work, and that's 

A Yes. 9 why I made the decision I made. 

Q And how -- what was your involvement? 10 Q Now, this charge against him was for absence 

A I made the .. I wrote the decision letter. 11 without leave, AWOL; is that correct? 

Q Okay. I'd ask you to look in front of you, 12 A Yes, sir. 

there is a Tab 4B, do you see that designated there? 13 Q And do you consider this a serious charge? 

A (Examining the document) Yes. 14 A Yes. 

Q If you would just look at that document, and 15 Q Why do you consider it serious? 

can you tell me if you've seen this document before? 16 A Beca\lse every employee is responsible to be 

A Yes. 17 at work, time and attendance, and Mr. Noble had not 

Q Okay. What is this document? 18 been to work for months, and, to me, that -- for me 

A It's a notice of proposed removal for David 19 saying that he did not -- he was not interested in 

W. Noble, Jr. 20 coming to work, and he made a statement to the manager, 

Q And upon receiving this document, what did 2 1  acting manager originally was Mr. Jones, that when he 

you do? 22 came to his PDr that he was leaving and he wasn't 
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A Well, once the supervisor, managing 1 coming back. So he never provided any documentation, 

supervisor issued the letter of removal, proposed 2 so to me when you take an oath -- somebody hires you 

removal and they mailed it, they sent me a copy. 3 for ajob, you should come to work. And if you can't 

Q And did the Appellant have an opportunity to 4 come to work, there should be something to indicate why 

meet with you? 5 you can't come to work. 

A Based on the information in the letter of 6 Q And is there any basis for his absence to --

removal, proposed removal, he was to notifY me, call 7 well, let me ask you this: Have you ever tan a 

me. I never received a response from Mr. Noble. 8 station, been in charge of a station? 

Q Okay. And did you subsequently make a 9 A Yes, I've been a postmaster and manger. 

decision? 10 Q And do you know what, if any, problems this 

A Yeall. After a period of time there was no 11 might cause operationally for a person not showing up 

contact, and I asked the people •• the manager of the 12 for work? 

station, I actually drafted a letter of decision. 13 A Yes, he covered -- well, Mr. Noble was a 

Q Okay. And would you look at Tab 4A there? 14 carrier and he has a route, an assignment, and when 

A (Examining the document.) 15 he's not there to cover that assignment, someone else 

Okay. 16 has to be utilized to cover that assignment. So you 

Q And do you recognize that document? 17 can use overtime, you take from one place to have his 

A Yes, sir. 18 route covered by someone else. It could be covered by 

Q And what is that document? 19 an additional person you brought or you hire from 

A This is a letter of decision that I wrote 20 somewhere else or you'll use overtime. 

and mailed to Mr. Noble. 21 Q And does this AWOL cause you any issues with 

Q And what was your decision? 22 trust and confidence in his abilities to do his job for 
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the Postal Service? 1 removed from the Postal Service, and, unfortunately, 
A Again, you know, you take ajob, you 2 some of them never even contacted the Postal Service. 

volunteer to take a job and you should be at work. And 3 Others who were put up for removal, contacted me 
if you don't come to work and you intentionally do not 4 themselves or through their representatives and we met 
come to work and provide nothing -- no documentation to 5 and had the discussion based on the information they 
indicate your inability to come to work, yes. 6 provided to me. Some I agreed to what we call last 

Q Is this a serious charge just for letter 7 chance agreements, some may have been reduced for 
carriers or for any oilier position in the Postal 8 lesser actions, administrative actions, so I've had 
Service? 9 similar -- I've had many situations like this with our 

A All employees. 10 craft employees. 

Q Do you believe the Appellant understood the 11 Q And do you know if they come to me with your 
importance of being in regular attendance? 12 other -- there have been times when you go ahead and 

A I do. 13 sustain the removal? 

Q Why is that? 14 A Yes. 
A Every employee - he's been in the Postal 15 Q At your decision-making process, did you 

Service for a number of years, he would know the 16 consider any viable alternative other than removal for 
importance of coming to work. 17 Mr. Noble under the circumstances? 

Now, in reviewing it, did you consider the 18 A No. He never gave me an opportunity to 
fact that the Appellant, there was no cited discipline 19 consider any. 
in his record and that he had several years of service 20 MR. FURGESON: I'll pass the witness. 
in your consideration of the decision to remove him? 21 THE COURT: Mr. Noble? 

A Yes. But because Mr. Noble never contacted 22 CROSS EXAMINATION 
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me and never provided any document, and because he had 1 BY MR. NOBLE: 
been AWOL for such a long period of time, I decided to 2 Q How long have you been working at the job 
uphold the removal. 3 that has Zone 16 included within your responsibilities? 

Q Now, other than the charge and the facts that 4 A Since January of this year. 
were cited in the notice of proposed removal, did you 5 Q January of 2011? 
consider any other factors or elements that 'were not 6 A Correct. 
otherwise referenced in the notice of proposed removal 7 Q And immediately before that, you were doing 
before taking -- making your decision to remove him? 8 what? 

A No, because he did not provide me any 9 A Managing customer service for other stations 
opportunity to discuss his reasoning for not being at 10 and branches within Washington, D.C. 
work, so, therefore, I went with what I had. 11 Q So this same job you have now but with 

Q Did anyone else say -- contact you to 12 different zones? 
influence your decision to remove him? 13 A Yes. 

A No. 14 Q I understand that it was your testimony that 

Q Have you issued or decided removal cases for 15 you understood that I said, as I was leaving the POI, 
other employees that have had AWOL charges against . 16 that I was leaving and not coming back? 
them? 17 A Yeah. For some reason you stated that--

A Many. -18 and it's written in your documentation that you were 

Q And how do these employees compare with the 19 not coming back until you were paid, something to that 
removal of Mr. Noble? 20 effect. 

A I've had several similar to Mr. Noble's case 21 Q Do you know what I hadn't been paid at that 
who never contacted me, and those individuals were 22 point, if anything? 
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A Not other than •• no. There was some 1 A I don't know of any other opportunity we 
question about some leave. 2 give to employees other than through a PDI unless the 

Q Well, did you ask anybody about that? 3 employee personally contacts his or her manager or his 
A Yes. The manager •• acting manager said he 4 or her representative through the union and a 

was going to process an adjustment for whatever leave 5 discussion is held that way. But a PDI is the way that 
was in question. 6 we obtain information from any employee for any 

Q Let's assume that I .- let's assume that a 7 infraction. 
employee submits a leave request and for some reason it 8 Q And is it your position that if the employee 
doesn't get processed during that pay period, is 9 for whom disciplinary action has been proposed doesn't 
there any reason that management couldn't contact the 10 contact the deciding official, that the deciding 
employee and say, "We missed this pay period. Why 11 official has no responsibility to conduct an 
don't you fill out a new 3971 and we'll get you paid 12 investigation of the circumstances surrounding the 
next week?" 13 discipline? 

A If that manager or supervisor was 14 A No. I've never done that for anyone else. 
knowledgeable of that, yes. 15 Q I'm sorry? 

Q That would be a lot faster procedure, 16 A I said, no, and I've never done that for 
wouldn't it, then putting in a pay adjustment? i7 anyone else. 

A Correct. 18 THE COURT: And just to be clear, wheil you 

Q Mr. Furgeson asked you about the question of 19 say, "No," you mean no, you've never·· 
trust and confidence. Do you recall that question? 20 THE WITNESS: No. No. 

A Yes. 21 X: .- conducted an investigation 

Q Has any other member of management or 22 yourself when employee didn't contact you--
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supervision expressed an opinion about their trust and 1 THE WIlNESS: No. 
confidence in me? 2 THE COURT: - is that what you mean by no? 

A No, not to my knowledge. 3 THE WITNESS: Correct. I've not done that 

Q Are you aware of a letter that I wrote to 4 with anyone else. 

Tony Jones in February 2011 in which I told him that I 5 BY MR. NOBLE: 
considered myself to be constructively suspended from 6 Q Did you write the decision letter yourself? 

my job as a letter carrier? 7 A Yes, sir. 

A (No verbal response.) 8 Q I'm sorry, have you been an employee of the 

Q And did I understand correctly that you 9 D.C. Post Office throughout your career? 

testified that you made the decision to remove "based 10 A No. No. 

on my failure to contact you"? 11 Q When did you become an employee of the D.C. 

A And provide any documentation to 12 Post Office? 

substantiate your reason for not being at work. 13 A Right after anthrax: 2000 .- when was that _. 

Q Is it your position that management need not 14 I carne there, I think, it was 2004. 

investigate before issuing discipline to an employee? 15 Q Did you hear anything about 20 or so letter 

A When you say investigate, investigate what? 16 carriers in Friendship Station being charged with time 

Q The circumstances surrounding the discipline. 17 card fraud? 
A Well, the PDI gave you an opportunity to 18 A Yeab, I heard something about that. 

provide that information. 19 Q And do you know what ultimately happened to 

Q And if there _. if there •• if there were no 20 those employees? 
PDI, would I have been given the benefit of any other 21 A No. No. I know that there was some 
investigation? 22 discussion about the investigation with the Inspection 
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1 Service, but I cannot tell you who they were and what I out by the Labor Relations Department to management at 

2 happened with those individuals. 2 various times. Throughout my Postal career I've seen 

3 Q Would you consider time card fraud to be a 3 them. 

4 more serious infraction or a less serious infraction 4 Q About how many Douglas factors are there? 

5 thanAWOL? 5 A I can't remember. Eleven. I can't remember 
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Q Both of them have their levels of severity 6 exactly how many. 

and depending on the outcome of the investigation with 7 Q Did you consider all of the Douglas factors? 

the Inspection Service, they would determine whether or 8 A I would have to see them in front of me to 

not those individuals with time card fraud was actually 9 know whether or not I did or not. I can't tell you 

guilty of time card fraud, and I can't tell you what 10 because I don't have them in front of me. 

that investigation produced. 11 Mainly what I considered was the fact that 

Q Now, in the decision letter, you mentioned 12 you did not come to work; you were not at work; you did 

something called the Douglas factor, correct? 13 not contact me. That was the reason for my decision. 

A Correct. They're -- they're listed. 14 A person who doesn't come to work for months with no 

Q Do you have the document there before you? 15 documentation to indicate why you're not at work, 

A I can't tell you, I haven't looked through 16 that's all I needed. 

this documentation. 17 Q In the second paragraph, you say, "In 

Q Okay. 18 reaching this decision, I've considered the elements of 

MR. NOBLE: Steve can -- 19 the charges cited in the notice dated April 28th, 

THE COURT: Do you want him to look at the 20 2011." Do you see that sentence? 

decision letter or do you want- 21 A Yes. 

MR. NOBLE: Yes. 22 Q What do you understand the elements of the 
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THE COURT: Tab 4A, sir. 1 charges cited in the April 28th notice to be? 

THE WITNESS: Okay. I haven't seen it yet. 2 A If you are a failure to be regular in 

I have a copy of this, but I haven't seen it yet. 3 attendance, you have been AWOL for a specific period of 

BY MR. NOBLE: 4 time, and you have not provided any documentation to 

Q You do have a copy of it there or you don't 5 make us aware of any factors that would justifY not 

have a copy? 6 moving forward with the removal. 

A I do. I do. 7 Q And you say that on the second page on 

Q Okay, great. 8 paragraph No.4 .-

What is a Douglas factor? 9 A Uh-huh. 

A You are to take these into consideration 10 Q -- you say that you considered my discipline 

when you are deciding on discipline for individuals, 11 history. Do you see where it says that? 

carriers, clerks, mail handlers, whatever employee in 12 A Uh-huh. 

the Postal Service. And once you look at all these 13 Q What did you understand my discipline history 

things, then you make your determination. 14 to be? 

Q And do you know where the term "Douglas 15 A At that particular point, I didn't know what 

factor" gets its name? 16 your discipline history was. My decision was based on 

A No, I don't. 17 the fact that you did not come to work, had not been at 

Q Have you ever seen a list of Douglas factors? 18 work, and made no provisions to come back to work. 

A Yes. 19 Q Okay. So it was your understanding that I 

Q Where .- where have you seen such a list? 20 had an unblemished disciplinary record; is that 

A Other disciplinary actions, I've received 21 correct? 

from the Labor Relations Department, and they were sent 22 A No, I can't say that because I did not know 
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what your record was previously. 1 because they will do everything necessary to try to 

Q Also, in paragraph No.4, it says that you 2 avoid being removed from the Postal Service. That is 

considered my 33 years with the Postal Service. Do you 3 not my call, that's the individual's call who has been 

see where it says that? 4 AWOL and against whom the removal has been issued. 

A Uh-huh. 5 Q In paragraph 3 on the second page, you list 

Q And that you thought that 33 years was 6 clarity of the rules violations in bold as being one of 

insufficient to mitigate the penalty of removal; is 7 the -- one of the things you considered, correct? 

that correct? 8 A Yes, that's a -- all those statements are 

A No. My opinion, a person who has 33 years 9 bold because that's the way they are written, and, so, 

of Postal Service would do everything necessary to make 10 yes. 

everyone aware as to why that individual cannot be at 11 Q Okay. And is it your understanding that 

work because they would value that 33 years. And not 12 clarity of the rules violations is one of the Douglas 

contacting me, not providing any information to me as 13 factors? 

to why you were not at work and w�y you could not come 14 A I'm not sure at this time. I wouldn't say 

to work, I didn't consider that you thought that 33 15 that I'm not sure. 

years was important to enough to do everything 16 Q Do you know whether I have ever been wamed 

necessary to contact me or anyone else who may be out 17 that I could be disciplined for being AWOL? 

there at this particular point or junction right now. 18 A I would think that when you came in for your 

Q Okay. So do I understand that you thought 19 POI or any other time in the Postal Service, if you 

that 33 years was not long enough to mitigate the 20 ever were AWOL before, that you would have been warned 

penalty of removal? 21 for that. I would think that would be something that 

A No. Again, like I said, because of your 22 you would know as a person who has been in the Postal 

191 

failure to respond, I did not think you considered your 1 Service 33 years that if you don't come to work, you 

33 years of importance and value enough - valuable 2 will be AWOL and could be removed from the Postal 

enough to contact me or provide any additional -- or 3 Service. Every employee in the Postal Service is made 

any documentation to indicate why you were not at work. 4 aware of that throughout their -- when they're hired, 

That's all I could go on. 5 throughout the time they're in the Postal Service for 

Q Okay. I'm going to ask that you answer this 6 any other reason, that's something that every employee 

yes or no. Is it correct that you thought that 33 7 knows that I have ever supervised or been under my 

years was not long enough to mitigate the penalty of 8 charge. 

removal? 9 Q Are you familiar with the term "progressive 

A Again, I felt 33 years is important in my 10 discipline?" 

eyes, but for an individual who has been A WOL and out 11 A Yes. 

of work as long you had been, and made no provisions or 12 Q What do you understand that term to mean? 

any provisions at all to contact me or anyone else on 13 A That means a person is disciplined in a 

your behalf, you did not consider those 33 years 14 progressive manner as they, the individual or their 

valuable and important, so, therefore, I made my 15 representative meets with the person who issued the 

decision. 16 discipline, and depending on the gravity of the 

Q Is there any amount of time in the Postal 17 qiscipline -- I'm sorry, of the infraction, that 

Service that you would have considered long enough to 18 manager or supervisor could have issued a lesser 

mitigate the penalty of removal? 19 penalty other than removal or 7-day, 14-day or a letter 

A It's based on the circumstances. Each 20 of warning. 

person is different. To me, I considered the 21 Q In discovery in this case, I asked the Postal 

individual makes that decision if it's important 22 Service to provide a list of employees who had been 
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I given lesser discipline than removal for being AWOL. 1 A Correct. 
2 Have you seen that list? 2 Q And they were given lesser discipline as part 
3 A Yes. 3 of a progressive discipline regime, correct? 
4 Q You have? 4 A I would think so, but I can't be absolutely 
5 A Uh-huh. 5 sure. 
6 MR FURGESON: I'm just going to object. It 6 Q A letter of warning, 7-day suspension and 14-
7 was not just for AWOL, but was for unsatisfactory 7 day suspension are the disciplinary actions short of 
8 attendance and that's the way it was requested. 8 removal the Postal Service typically issues; isn't that 
9 THE COURT: Objection sustained. 9 true? 

10 BY MR. NOBLE: 10 A That's based on negotiation with the union 
11 Q The list the Postal Service provided in 11 rep when they meet to discuss that particular 
12 response to Interrogatory No.2 showed the Postal 12 grievance, and they make a decision of whether or not 
13 Service shared with them within a year's period issued 13 to reduce it or sustain it. 
14 a couple of hundred letters of waming, 7-day 14 Q Okay. But those three actions, letter of 
15 suspensions and 14- day suspensions for the same 15 warning, 7-day suspension and 14-day suspension --
16 offense with which I was charged, correct? 16 THE COURT: Will the Agency stipulate that 
17 A I don't know. 17 those disciplines are less than removal action? 
18 MR. FURGESON: Objection. 18 MR. FURGESON: We will stipulate that they 
19 THE COURT: Before you answer, what's the 19 are less than a removal action, but will not stipulate 
20 objection? 20 that they are the exact same --
21 MR. FURGESON: I don't think it -- it's not 21 THE COURT: No, just those particular --
22 that specific as the same offense that I was charged, 22 those four disciplinary actions are less than a 
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1 meaning Mr. Noble. I don't think it boils down just to 1 removal? 
2 AWOL. 2 MR. FURGESON: Right. 
3 THE COURT: Objection sustained. You can 3 THE COURT: You may continue. The Agency 
4 rephrase the question. Do you want to rephrase the 4 stipulated the basis of that question. 
5 question, Me. Noble? 5 BY MR. NOBLE: 
6 MR NOBLE: I'm trying, Your Honor. 6 Q And the 7-day suspension and the 14-day 
7 THE COURT: Okay. 7 suspensions the Postal Service issues are paper 
8 BY MR. NOBLE: 8 suspensions, correct? 
9 Q I was charged with failure to be regularly in 9 A Sometimes. Sometimes the union -- when 

10 attendance/AWOL, correct? 10 they're negotiating with the union, they may settle on 
11 THE COURT: Do you recall, sir? II time served. They may actually serve time. 
12 THE WIlNESS: Oh, yes, I'm sorry. 12 Q Okay. But where the -- where the Postal 
13 BY MR. NOBLE: 13 Service initially issues discipline, it issues it -- it 
14 Q Your answer was yes. Okay. And the list the 14 issues 7-day suspensions and 14-day suspensions as 
15 Postal Service provided me in response to Interrogatory 15 paper suspensions, correct? 
16 No.2 with a list of employees who had been charged 16 A Correct. 
17 with the same offense with which I had been charg�d, 17 Q And a 14-day suspension is ordinarily the 
18 correct? 18 largest discipline the Postal Service imposes short of 
19 A Correct. 19 removal; isn't that correct? 
20 Q And there wee a couple hundred employees on 20 A Correct. 
21 that list who had been given letters of waming, seven- 21 Q Are there a lot of unfalr labor practice 
22 day suspensions and 14-day suspensions, correct? 22 charges filed in your area? 
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1 MR. FURGESON: Objection. This seems so far 1 A I'm not familiar with any situation like 
2 afield. I mean, your area, and no idea whether -- 2 that. 
3 THE COURT: Objection sustained. 3 Q So, then, is it your answer that it would be 

4 BY MR. NOBLE: 4 unusual? 
5 Q Is it unusual in your area for a single work 5 A I guess. I'm not absolutely sure. I don't 
6 location to have four NLRB postings for one person in a 6 know if it's been done in any other areas. I'm not 
7 two-year period? 7 sure. 
8 MR. FURGESON: Objection. I'm not sure of 8 Q How was it determined that you would be the 
9 the relevance of this either. Ifs just, you know, 9 deciding official? 

10 unfair labor practice charges can be for anything. 10 A Because I was the manager of the manager in 
11 THE COURT: Would the Agency stipulate that 11 that particular facility, Friendship. 
12 Mr. Noble has filed unfair labor practices, that he's 12 Q So within the Washington, D.C. Post Office, 
13 filed grievances. I mean, basically, the premise of 13 whoever is the third-level manager is the deciding 
14 all this, Mr. Noble, is that you have been the subject 14 official in cases that are appealed to MSPB or 
15 of an intolerable working conditions and you are laying 15 appealable to MSPB; is that correct? 
16 the foundation for that premise, one of them is that 16 A I am the manager responsible for the manager 
17 you have had to file grievances and unfair labor 17 in that office and I'm the Step 2 designee, that's what 
18 practices based on the Agency's not treating you 18 I was going to tell you. I'm the Step 2 designee, and 
19 fairly. 19 all appeals come to me for discipline in my area. 
20 Will the Agency stipUlate that Mr. Noble has 20 Q Okay. As the Step 2 designee, have you seen 
21 indeed filed unfair labor practices and grievanCes? 21 any grievances from me? 
22 MR. FURGESON: I know he's filed unfair labor 22 A No. 
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1 practices - grievances - 1 Q How long did you consider whether to uphold 

2 THE COURT: Well, the union has fIled on his 2 the removal? 

3 behalf. 3 A I would think - I can't remember exactly 
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MR. FURGESON: -- and it's over a period of 4 how long it took, but I didn't respond to your 

several years, I know he's done that, but I don't know 5 nonresponse immediately. It took a while and I went to 

if he's done anything recently as far as grievances. 6 Labor and asked if they heard -- had they heard 

THE COURT: There are court records as to 7 anything regarding -- anything from you as far as 

that effect as well. I mean. 8 documentation. And they said, no, and that's when I 

MR. FURGESON: Unfair hibor practices he's 9 proceeded to write the letter of decision. It wasn't 

filed them, yes. 10 immediately. I could have written it sooner than I 

THE COURT: Okay. So we have a stipUlation 11 did, but I didn't. 
as to that. But now you're going to the frequency. 12 Q And can you describe the interior dialogue in 

MR. NOBLE: Well, I'm trying to establish 13 your mind as you were considering whether I should be 

unusual job tensions, Your Honor. 14 removed? 

THE COURT: All right. I'll allow the 15 A No. The only thing I can say, again, I've 

question. Go ahead. Why don't you restate the 16 had similar cases where people have been AWOL and not 

question for the witness? 17 come to work or respond. ill my mind, your nonresponse 

Objection overruled. 18 to me was that you didn't value your job and, I 

BY MR. NOBLE: 19 proceeded with my letter of decision. 

Q Is it unusual, in your experience, to have 20 Q So with -- with those factors that I didn't 
four NRLB postings in one work location for one 21 respond and that I had been AWOL, !hafs what you 

employee in a two-year period? 22 weighed when you were considering whether to remove me; 
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is that correct? 1 THE COURT: _. so help me God. 
A Yes. I had no other infonnation. 2 MR. SIDHU: -- so help me God. 

THE COURT: Do you have any further 3 THE COURT: Thank you, sir. Please be 
questions of this witness, Mr. Noble? 4 seated. 

MR. NOBLE: I'm trying to nail it down here. 5 Okay, Mr. Noble, your witness. 
(Short pause.) 6 WHEREUPON, 

MR. NOBLE: Okay. That's it for me. 7 NIRLEP SIDHU 

MR FURGESON: No further questions. 8 called as a witness, having been first du1y sworn, was 

THE COURT: Okay. I want to thank you for 9 examined and testified as follows: 

your testimony today, Mr. Washington. 1 am going to 10 DIRECT EXAMINA nON 

ask that you not discuss your testimony with anyone 11 BYMRNOBLE: 

until the close of this hearing. We don't know when 12 Q Mr. Sidhu, you were a letter carrier, 

tht will be, but if you have questions about that, talk 13 correct? 

to Mr. Furgeson and find out. It may be this evening. 14 A Yes. 

You have a good weekend. You are excused 15 Q And you work in Zone 16 in Washington, D.C.; 

from this proceeding. Thank you. 16 is that correct? 

THE WITNESS: Thank you. 17 A Yes. 

(The witness was excused.) 18 Q I called you about 8:45 last night, didn't I? 

MR. FURGESON: That is the Agency's 19 A Yes. 

witnesses. 20 Q And what were you doing at 8:45 last night? 

THE COURT: Okay. 21 A When you called, I just parked my truck. I 

The Appellant's frrst witness? 22 was going to go, you know, unload my stuff. So I just 
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MR. NOBLE: I'm sorry? 1 told, you can you wait 10 minutes and I will call you 

THE COURT: Your first witness, sir. 2 back. 

MR. NOBLE: Nirlep Sidhu. 3 Q So you were working as a letter ciurier at 

THE COURT: Okay. 4 8:45 last night? 

Good afternoon, sir. My mune is Judge 5 A Yes. 

Turbitt. Thank you for coming today. 6 Q And you started work at 8 o'clock yesterday 

Before we proceed with your testimony, sir, I 7 morning; is that correct? 

need to ask you whether you have an objection to taking 8 A Yes. 

an oath? 9 Q And when you came back from working at about 

MR. SIDHU: No, I don't have no objection. 10 8:45 last night, were there other carriers who had 

THE COURT: Okay. Could I ask you to kindly 11 stilI not returned to the station? 

stand, please, raise your right hand and repeat after 12 A Yes. There are a lot of carriers out there. 

me. I, state your name, sir. 13 Q On July 29th, 2010, did you see Sterling 

MR. SIDHU: I, Nirlep Sidhu -- 14 Colter -. see and hear Sterling Colter saying anything 

THE COURT: Do solemnly swear-- IS to me? 

MR SIDHU: - do solemnly swear -- 16 A At the time, maybe five or seven minutes in 

THE COURT: •• to tell the truth -- 17 the morning, you tell the time, 1 don't know -- but in 

MR. SIDHU: -- to tell the truth-- 18 the morning within five minutes or seven minutes like 

THE COURT: -- the whole truth -- 19 that, Mr. Noble and Sterling Colter were standing over 

MR. SIDHU: -- the whole truth -- 20 there and Sterling Colter was saying, "Noble, get out 

THE COURT: -- and nothing but the truth -- 21 from here. II So I looked back, I said what was going 

MR. SIDHU: -- nothing but the truth -- 22 on. So I walked over there where they both were. He 
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1 started going to his cage where the letter carrier cage 1 THE COURT: Mr. Sidhu, I want to thank you for 

2 is to get his stuff. So, he said, "Noble, where are 2 your testimony today. 
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you going?" So he said, you know, "Let me get my 3 THE WITNESS: You're welcome, sir. 

stuff." I think it was his hat or something like tht." 4 THE COURT: I want to ask that that you not 

He said, "Go this way. Get out from here." So he went 5 discuss your testimony with anyone until the close of 

to his cage, he took his hat, and he started walking 6 this hearing. 

with him, you know, pointing, something like that. 7 THE WITNESS: Okay. 

"Get out from here." So I walked behind him, you know, 8 THE COURT: If you are not sure when that is, 

went outside the door. I asked him if he's feeling 9 talk to Mr. Noble and ask him when. It may be tonight, 

better, you know, if he can drove home. So he said, you 10 but we're not sure. 

know, "He brought his car; he can drive home." So I 11 THE WITNESS: Okay. 

went back -- went back to work. 12 THE COURT: But you are excused from these 

Q And did you testify - you testified about 13 proceedings. Thank: you very much. 

this incident between Sterling Colter and me at an NRLB 14 MR. NOBLE: May Mr. Sidhu remain in the 

hearing on July 21st this year? 15 hearing room? 

A Yeab, I did testify. 16 THE COURT: Is there an objection? 

MR. NOBLE: I have no further questions. 17 MR. FURGESON: I don't have an objection as 

CROSS EXAMINATION 18 long as he's not going to be called back. I think 

BY MR. FURGESON: 19 somebody -- to keep the thing rolling, we have to have 

Q Mr. Sidhu-- 20 somebody else go down and bring in your next witness. 

A Yes, sir. 21 (The witness was excused.) 

Q -- you indicated you heard Mr. Colter say get 22 THE COURT: Okay. Do you know who your next 
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out from here to Mr. Noble? 1 witness is? 

A He said several times, not once. 2 MR. NOBLE: Branson. 

Q And did you hear the conversation prior to 3 THE COURT: Let me tell you what we said 

that? 4 before. He said -- I believe you said after this 

A No. I was only here part of the time. I 5 Branson, and then after Branson, I believe you said was 

took my attention when he got loud and he said, "Get 6 Tucker. 

out from here," that's the only time, you know, I took 7 MR. NOBLE: Tell them to wait outside. 

my attention. I turned around and said, what's going 8 THE COURT: Good afternoon. Are you Mr. 

on. I walked, you know, towards them, and then he was 9 Branson? 

like a little bit scared so he told Noble, "The door is 10 MR. BRANSON: Yes. 

this way." 11 THE COURT: Hi, Mr. Branson, my name is Judge 

Q And did you talk to Mr. Noble about what had 12 Turbitt. I want to thank: you for coming this evening. 

transpired prior to him being instructed to leave? 13 Before we hear your testimony, I need to ask you 

A No, I didn't ask him. The only thing I 14 whether you have any objection to taking an oath? 

asked him, are you feeling better or, you know, you can 15 MR. BRANSON: No, I don't. 

drive hmne. So sometimes he drives home, sometimes he 16 THE COURT: Would you kindly stand, please, 

takes Metro, you know. So I said, you can drive home. 17 and raisde your right hand and repeat after me. I--

So, he said, you know, "I brought a car today, I can 18 state your name, sir. 

drive home." 19 MR. BRANSON: I, Alton Ronald Branson --

MR.· FURGESON: That's all I have. 20 THE COURT: -- do solemruy swear --

THE COURT: Anything else, sir? 21 MR. BRANSON: -- do solemnly swear--

MR. NOBLE: No further questions. 22 THE COURT: - to tell the truth --
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MR. BRANSON: -- to tell the truth -- I A Right. On the dispute resolution process. 

TIIE COURT: -- the whole truth -- 2 Q Right. And that's the lsat step of the 

MR. BRANSON: -- the whole truth -- 3 grievance procedure before arbitration, correct? 

� COURT: -- and nothing but the truth -- 4 A That's correct. 

MR: BRANSON: -- and nothing but the truth -- S Q And being a Step B representative was a full-

THE COURT: -- sO help me God. 6 time position, wasn't it? 

MR. BRANSON: -- so help me God. 7 A Yes. 

TIIE COURT: Thank you, sir. Please have a 8 Q So while you held that position, you were 

seat 9 discussing grievances every day, correct? 

Mr. Noble, your witness. 10 A Yes. I had a management counterpart where 

WHEREUPON, 11 we represented three districts, Baltimore District, 

ALTON RONALD BRANSON 12 Cap-Metro District and Northern Virginia District, and 

called as a witness, having been first duly sworn, was 13 the task was resolving grievances at that level in all 

examined and testified as follows: 14 three disricts. 

DIRECT EXAMINATION 15 Q And in your 36 years of experience, has it 

BY MR. NOBLE: 16 been your experience that Postal management uses 

Q You were a letter carrier employee of the 17 progressive discipline to address issues of AWOL? 

United States Postal Service, correct? 18 A Yes. Under Article 16 under the Just Cause 

A Yes, sir. 19 Provisions, normally it's official discussion, letter 

Q And you're presently on leave from work as a 20 of warning, 7-day, 14-day, there's a progression. 

letter carrier, correct? 21 Q And are you aware of any case in which the 

A Yes. 22 Postal Service has removed a letter carrier with 30 or 
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Q And the reason for that leave is? I more years of service and an ublemished disciplinary 

A I'm now branch president of Capito I Branch 2 record without first resorting to progressive 

142, the National Association of Letter Carriers. 3 discipline? 

Q And Branch 142 is the local affiliate of the 4 A If I understand your -- can I repeat his 

National Association of Letter Carriers, correct? 5 question to make sure I understand it 

A That's correct. 6 THE COURT: You can't - you can repeat it so 

Q And for how long have you been an employee of 7 that you understand it. And if that's not what he 

the Postal Service? 8 said, then Mr. Noble will rephrase. Go ahead. What is 

A Thirty-six years. 9 your understanding of what he just said? 

Q And for how long have you been a union 10 TIIE WITNESS: My understanding is where 

representative? 11 management has issued somebody a removal without going 

A Probably 33 of the 36 years. 12 through the progressive steps. 

Q And immediately before -- excuse me. For how 13 BY MR. NOBLE: 

long have you been the branch president? 14 Q And the employee has 30 or more years of 

A It will be three years in January of 2012. 15 service and has an unblemished disciplinary record? 

Q And immediately before becoming branch 16 A Right None that I know of. 

president, what position did you hold with the union? 17 MR. NOBLE: That's it for this witness. 

A I was a Step B representative for the 18 THE COURT: Mr. Furgeson? 

dispute resolution process, which is an alternative 19 MR. FURGESON: Yes. 

process to the grievance procedure. 20 CROSS EXAMINATION 

Q And Step B is the third step of the grievance 21 BY MR. FURGESON: 

procedure; is that correct? 22 Q Are you saying, Mr. Branson, that you've 
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never seen a removal of an employee without progressive 1 MR. TUCKER: -- to tell the truth -

discipline for any offense in the Postal Service? 2 TIffi COURT: -- the whole truth --

A No. I think the question was for AWOL. 3 MR. TUCKER: - the whole truth -

Q Well, I'm just asking you. 4 TIffi COURT: -- and nothing but the truth --

A There have been where an offense may be 5 MR. TUCKER: -- and nothing but the truth --

egregiuos like disgrading mail, throwing away mail, 6 THE COURT: -- so held me God. 

stealing, situations regarding injury comp fraud, those 7 MR. TUCKER: -- so help me God. 

situations, yes. 8 TIffi COURT: Thank you, sir. Please be 

Q Has there ever been a situation that a person 9 seated. 

maybe was AWOL for several months and removed without 10 MR. TUCKER: Thank you. 

it going through progressive steps of discipline? 11 THE COURT: I notice something is in your ear 

A None that I'm aware of. 12 --

MR. FURGESON: That's all I have, Your Honor 13 THE WITNESS: Yes, that's my B2. It's not 

THE COURT: Okay. Mr. Branson, we thank you 14 on. 

for your testimony today. I'm going to ask that you 15 TIffi COURT: Okay. 

not discuss your testimony with anyone until after the 16 THE WITNESS: I just turned it off. 

close of this hearing. If you're not sure when that 17 TIffi COURT: All right. It sounds good. I 

is, then give Mr. Noble a call and he'll let you know. 18 didn't know if you needed it to hear or--

It may be this evening, but we're not sure. Okay. You 19 THE WITNESS: On, no, no. I can hear. 

are excused from these proceedings. Thank you very 20 THE COURT: I was going to ask them to speak 

much. 21 louder for you. Okay. Please go ahead. 

THE WI1NESS: Okay. So do you want me to 22 WHEREUPON, 
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stay until we finish today? 1 LEON TUCKER 

THE COURT: No, you can go. 2 Called as a witness, having been first duly sworn, was 

THE WI1NESS: Okay. 3 examined and testified as follows: 

THE COURT: Thank you so much. 4 DIRECT EXAMINATION 

THE WITNESS: Thank you, 5 BY MR. NOBLE: 

(The witness was excused.) 6 Q Mr. Tucker, you were a letter carrier 

THE COURT: Then Mr. Minor -- we have Louis 7 employee of the United States Postal Service, correct? 

Minor after Mr. Tucker. 8 A Yes. 

Yes, sir, are you Leon Tucker? 9 Q And how long have you been so employed? 

MR. TUCKER: Yes, I am. 10 A Thirty-seven years, it will be 38 years on 

THE COURT: Hi, Mr. Tucker. My name is Judge 11 the 16th. 

Turbitt. Thank you for coming today, Why don't you 12 Q And you are working on Zone 16 in Washington, 

stand up here, please. Before we proceed with your 13 D.C.; is that correct? 

testimony, I need to ask you whether you have an 14 A Yes. 

objection to taking an oath? 15 Q And you have on occasion served as a union 

MR. TUCKER: No. 16 steward in Zone 16, correct? 

TIffi COURT: Okay. Please raise your right 17 A Yes. 

hand and repeat after me. I -- state your name -- 18 Q Are you presently a union steward? 

MR. TUCKER: I, Leon Tucker -- 19 A No, 

THE COURT: - do solenmly swear-- 20 Q When did you most recently serve as a union 

MR. TUCKER: -- do solemnly swear -- 21 steward? 

THE COURT: -- to tell the truth- 22 A The last three years. 
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Q And how long before that had you served as a 1 removal grievance was? 

union steward? 2 A No, I don't. I have no idea. The only 

A From '96 •• from '96 to '99. Actually, 3 thing that was mentioned to me was that - that because 

2000. 4 he left the Post Office and moved out of the area. I 

Q Do you remember a letter carrier who worked 5 don't even think they went through with the grievance. 

in Zone 16 named Leonard Poe? 6 THE COURT: I'm sorry, when you say he left 

A Leonard Poe? 7 the Post Office, do you mean he left that station or he 

Q Yes. 8 .. 

A Yes. Yes, I do. 9 THE WIlNESS: No, he left. 

Q And do you remember an occasion when Poe went 10 THE COURT: •• he left •• he just .-

AWOL for a couple of months from the Postal Service? 11 THE WITNESS; He left the service. 

A Yes, I do. 12 THE COURT: He left the service. 

Q And do you remember that when he returned, he 13 THE WIlNESS: Yes, totally. 

would not explain why he had been absent? 14 THE COURT; Okay. 

A That's true too, yes. 15 BY MR. NOBLE: 

Q And do you recall that Poe at that time had a 16 Q Did you work yesterday? 

significant record of discipline? 17 A No. Yesterday was my off day. 

MR. FURGESON: I'm going _. it's somewhat 18 Q Did you work the day before yesterday? 

leading. I think there's a better way to ask these 19 A Yes. 

questions. I object. 20 Q And how long did your route take you that 

THE COURT: I mean, you can lead up to a 21 day? 

point, but you are leading the witness. Have the 22 A If you can just give me a second. 
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witness elicit the testimony. 1 Q Tell me the ballpark? 

BY MR. NOBLE: 2 A Approximately 11 •• 11 hours, 15 minutes. 

Q Do you know whether Poe had -- at the point 3 MR. NOBLE: Okay. This is Exhibit J, so 

he went AWOL for a coupole of months, do you know 4 everybody should have this. 

whether he had previous discipline for attendance- S THE COURT: Okay. 

related matters? 6 BY MR. NOBLE: 

A Yes, I do. Some of his discipline was 7 Q I'm showing you Appellant's Exhibit J. Can 

issued at Friendship where others was issued out of·- 8 you identify that package of documents? 

I can't remember. I think it was Zone 9 or 10 he was 9 A (Examining the document.) 

in. But, yes, he had had previous discipline. 10 This is the grievance that I filed on your behalf 

Q Do you know an employee named Amato Ingram? 11 because the Post Office was not paying you for 

A Yes. Yes, I do. 12 holidays. 

Q And did you represent Ingram when the Postal 13 Q And did you attempt to initiate a grievance, 

Service attempted to remove him for failure to be 14 the frist step grievance procedure? 

regular in attendance/AWOL? 15 A Yes, I did. 

A Yes, I did. 16 Q And with whom did you do that? 

Q And did Ingram have at the time of the 17 A If my memory serves me well, I believe I 

removal any prior discipline for attendance-related 18 tried to sit down with Mr. William French. 

matters? 19 Q Can you tell by looking at the papers whether 

A To the best of my knowledge, if my memory 20 it was Mr. French you tried to meet with? 

serves me well, I think he had a letter of waming. 21 A Yes, it was Mr. French. Yes. 

Q Do you remember what the disposition of the 22 Q And were you successful in meeting with Mr. 
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1 French? 1 Q And he provided no documentation? 
2 A No, I was not. 2 A No documentation. No explanation, nothing. 
3 Q What happened? 3 Q Did you represent him? 
4 A They refused to meet with me or, as I like 4 A Yes. 
5 to say, they tried to make the grievances untimely by 5 Q And do you know why they allowed him to come 
6 avoiding meeting with me. 6 back to work? 
7 Q Does that package of materials indicate that 7 A No, I don't. I have no idea. 
8 you made an informations request to management about 8 Q They just said it was okay? 
9 those grievances? 9 A No, they didn't say anything. They just 

10 A (Examining the document.) 10 filled out the paperwork and gave him a letter in a 
11 Let me see that in here. Yes, it's a request here for 11 couple of days. 
12 information And it is signed by William French on 12 Q And was Mr. Ingram - how much AWOL did he 
13 11126/10. 13 have? 
14 
15 
16 
17 
18 
19 
20 
21 
22 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

Q And did Mr. French provide you with any 14 A Mr. Ingram had about three days of AWOL. He 
maerials which you requested? 15 had been -- it was three days. I think it had happened 

A No, he did not. 16 about three times. 
MR. NOBLE: That's all I have. 17 Q And who issued him discipline? 
THE COURT: Mr. Furgeson? 18 A Mr. Colter and Mr. French. 
MR. FURGESON: I have a few questions here. 19 Q The discipline in relation to Mr. Poe was 

CROSS EXAMINATION 20 that resolved through the grievance procedure or was it 
BY MR. FURGESON: 21 just accepted? 

Q Mr. Poe was out how long on L WOP or AWOL? 22 A No. I don't know. I don't have the 
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A I can't remember the exact length of time, 1 resolution, so I can't tell you exactly what happened 
but just to give you a ballpark figure somewhere 2 with the case. 
between a month or two. 3 Q Do you have the discipline? 

Q And what happened to him? Was he 4 A No. I don't have any of the records. 
disciplined? 5 Q Why wouldn't you bring them, if you had them 

A He was brought in. He was taken into the 6 -- if you met with him? 
office. They talked to him. He had no explanation. 7 A Because I'm no longer the steward. 
He went back to his route and a few days later they 8 Q Okay. Now, what about _. is the mail line --
called him back in and gave him a letter. 9 does the mail line pick up in November and Decembet? 

Q' A letter of! 10 A Yes, if does. 
A A letter of warning, 7-day suspension, 14- 11 Q Now, Mr. -- you claim Mr. French didn't 

day suspension. 12 provide you -- to meet with you --
Q And who did that? Who issued that? 13 A No, he did not. 
A The supervisor, I think, Brandon Toatley did 14 Q -- and you moved on to the next step of the 

it one time and Mr. Sterling Colter and William French 15 discipline; isn't that correct? 
did it another time. 16 A Yes. 

Q For AWOL? 17 Q Okay. And so Mr. -- the grievance will still 
A For AWOL, yes. 18 be heard by somebody at another level, right? 
Q Okay. And how much AWOL for each time? 19 A Yes. Yes. It goes to the formaIlabor 
A It's hard to remember off the top of my 20 represenative. 

head. He had anywhere from seven days to 28 days each 21 Q And if someone can't meet with you in a 
time they called him in. 22 timely fashon, that's what you do as a union steward? 
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A Yes. I move it up to the next level. 1 A Yes, because I'm sure they have copies in 

Q And Mr. French did not provide some of the 2 all the files. 

requested material information? 3 Q And who would you have gotten that from? 

A That's correct. 4 A I would either ask the secretary or would 

Q And what happened to that? Did you file a 5 have asked Mr. Branson. 

grievance on that? 6 Q !'vir. Branson was here; he testified erarlier 

A That goes up with the grievance. 7 today, right? 

Q And do you know what's happened to that 8 A Yes, he did. 

grievance? 9 MR. FURGESON: I have no further questions. 

A No, I don't. 10 THE COURT: l'vfr. Noble? 

MR. NOBLE: I'm sorry, I missed the last 11 MR. NOBLE: I have no further questions. 

question. 12 THE COURT: Okay, Sir, thank you very much 

THE WITNESS: He said did I know what 13 for testimony today. I'm going to ask that not discuss 

happened with tht grievance, 14 your testimony with anyone until after the close of 

MR. NOBLE: To which grievance? 15 this hearing. 

THE WITNESS: The one with l'vfr. Ingram. 16 THE WITNESS: Okay. 

BY MR. FURGESON: 17 THE COURT: You are excused from these 

Q No, I'm not talking about that grievence, I'm 18 proceedings. Thank you very much. 

talking about the grievance that had to do with the -- 19 THE WITNESS: Thank you very much. 

it was the one where you claim l'vfr. French did not meet 20 THE COURT: Enjoy your weekend. 

with you, and that had to "do with l'vfr. Noble's holiday 21 l'vfr. Tucker, Would you mind getting l'vfr. Minor, 

pay; is that correct? 22 please. 
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A Yes. Yes. 1 THE WITNESS: Sure. 

Q And that, as far as you know, you don't know 2 THE COURT: Thank you. 

what's happened to that grievance; is that correct? 3 (The witness was excused.) 

A No, I don't. That was the one thing I spoke 4 THE COURT: Hi, are you Mr. Minor? 

with the current steward about. There were a lot of 5 MR. MINOR: Yes. 

resolutions that I did not receive. And I was asking 6 THE COURT: Hi, l'vfr. Minor, is l'vfr. Toatley 

him if he received them, and he said, he had a stack of 7 upstairs or is he downstairs? 

them. He'd have to go through them. 8 MR. MINOR: He's just outside the door here. 

Q Now, did you fIle grievances on l'vfr. Poe and 9 THE COURT: Very good. Okay, thank you. 

l'vfr. Ingram both? 10 My name is Judge Turbitt. First, I want to 

A Yes. 11 thank you for your patience. I know you've waited for 

Q And did those ever get resolved or you're not 12 a while. 

sure? 13 MR. MINOR: Sure. 

A I can't remember off the top of my head. 14 THE COURT: Before we begin with your 

Q And you haven't maintain\.'d copies of those 15 testimony, sir, I need to ask you whether you have an 

disciplines again, so ... 16 objection to taking an oath? 

A No. No, once I'm no longer steward, I shred 17 MR. MINOR: No. 

everything that I have and then dispose of it. 18 THE COURT: Okay. Remain standing, please, 

Q And you weren't asked to try to get that 19 and raise your right hand and repeat after me, sir. I 

information to bring here today? 20 •• please state your name? 

A No. 21 MR. MINOR: I, Louis Minor •• 

Q Could you have gotten it through your union? 22 THE COURT: - do solemnly swear-
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I MR . .MINOR: -- do solemnly swear-- I union (sic), correct? 
2 THE COURT: -- to tell the truth -- 2 A Correct. 
3 MR . .MINOR: -- to tell the truth -- 3 Q And you gave testimony in that hearing, 
4 THE COURT: - the whole truth -- 4 correct? 
5 MR . .MINOR; -- the whole truth-- 5 A Yes. 
6 THE COURT: -- and nothing but the truth-- 6 Q And the testimony that you gave at that 
7 MR . .MINOR: -- and nothing but the truth- 7 hearing was about my attendance record, correct? 
8 THE COURT: -- so help me God. 8 THE COURT: Why don't you tell us what you 
9 MR . .MINOR: - so help me God. 9 testified to. 

to THE COURT: Thank you, sir. Please be 10 THE WITNESS: I believe I was asked a 
11 seated. 11 question about 3972s, which is what we relate to the 
12 Mr. Noble, you may proceed. 12 attendance, yes. 
13 WHEREUPON, 13 BY MR. NOBLE: 
14 
IS 

16 
17 
18 
19 
20 
21 
22 

I 

2 
3 
4 
5 
6 
7 
8 
9 

to 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

L OUlSMlNOR 14 Q What else did you testifY about? 
called as a witness, having been first duly sworn, was 15 A I believe that was the only thing. I don't 
examined and testified as follows: 16 remember any other questions. 

DIRECT EXAMINATION 17 Q You testified about my attendance record for 
BY MR. NOBLE: 18 the last four years, correct? 

Q Mr. Minor, you are a letter carrier employee 19 A Correct. It was four sets of 3972s, I think 
of the United States Postal Service, correct? 20 it was two documents apiece. 

A Yes. 21 Q Okay. And what did my attendance for the 

Q And you are also a representative of the 22 last four years look like? 
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union; is that correct? 1 A Uh -- I mean, if! recall correctly, 
A I'm sorry, I didn't-- 2 somewhere in the neighborhood of 75 days worked in four 

Q You are also a representative of the union, 3 years, I mean give or take a couple. I don't have any 
correct? 4 of those documents with me, so I really can't be 100 

A Yes, I am. Yes, I am. 5 percent certain. 

Q What position do you hold with the union? 6 MR. NOBLE: I have no further questions. 
A Shop steward formally and advocate -- 7 THE COURT: Mr. Furgeson? 

arbitration advocate. S MR. FURGESON: I have no questions. 

Q And do you also discuss grievances at the 9 THE COURT: Okay. Mr. Minor, thank you very 
second step of the grievnance procedure? 10 much--

A Yes. 11 THE WI1NESS: Sure. 

Q It's called a formal Step A representative, 12 THE COURT: I want to ask you not to discuss 
correct? 13 your testimony with anyone until after the cloSll of 

A Correct, right. Step 2, yes. 14 this hearing, which may be this evening. We don't 

Q You testified at a NLRB hearing on July 21 st, 15 know. If you don't know, contact Mr. Noble and ask 
2011, correct? 16 him. Don't talk to anybody before the close. If 

A Well, I'm not sure of the date, but, yeah, I 17 anybody asks, just say you can't. You are excused from 
was there. I don't know the exact date. 18 these proceedings, Mr. Minor. Thank you. 

Q But it was in July 2011, correct? 19 THE WI1NESS: Okay, thank you. 
A Yes. Yes. 20 Would you be kind enough to let Mr. Toatley 

Q Okay. And at issue in that proceeding was an 21 know--
unfair labor practice charge I had filed against the 22 MR. NOBLE: No, I'm going to pass on Mr. 
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Toatley and go directly to myself. 1 MR NOBLE: Not all of them. 

THE COURT: Is Mr. Toatley being excused? 2 THE COURT: My goodness. 

MR. NOBLE: Yes. 3 MR. NOBLE: The total -- the total is about 

THE COURT: Okay. Would you -- you can't 4 60. I don't want to walk through them al� but I would 

revisit that. 5 like to walk through some of them. 
MR. NOBLE: I understand. 6 THE COURT: I wish you had done •• my golly, 

THE COURT: Okay. Please tell Mr. Toatley -- 7 we -- I wish you had done this with the exhibits that 

ask him to come in. 8 you've had for a long time. This case, I got back in 

THE WITNESS: Okay. 9 August. You could have walked through a chronological 

(The witness was excused.) lO series of events through these exhibits. To do this on 

THE COURT: Is Mr. Toatley -- I thought he 11 the day of the hearing - I'll tell you what, I will 

was right outside. 12 allow you to do in writing, a chronology. You can tie 

MR. FURGESON: I thought he was out there 13 it to the exhibits. You said you haven't had the time. 

too. 14 You can do a chronology. I am to receive it by close 

Your Honor, he's not out there. He may have IS of business this Monday. 

gone downstairs or the restroom; I have no idea. 16 You can testifY that the chronology that you 

THE COURT: Okay. Let's keep going. If you 17 are about to submit to me and to the Agency is true and 

see him, please - either of you, thank you for- 18 accurate to the best of your ability. But to go 

MR. FURGESON: I won't see him if I'm in 19 through all of these exhibits in the hearing, if we had 

here. 20 a chronology before us already, I think that would 

THE COURT: I understand. But when you see 21 possibly expedite the process and I would certainly 

him or whatever, please -- I know that he waited all 22 want to give you the opportunity to talk about all 
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day long. Please apologize that he had to wait, but 1 these things, but to talk about 60 exhibits and to walk 

thank him for his patience. 2 through us that we just got yesterday is •• 

Let's go with you, Mr. Noble. 3 MR. NOBLE: Then after I submit the written 

MR. NOBLE: I have never represented myself 4 testimony, Mr. Furgeson will have an opportunity to 

before, Your Honor. How would you prefer that I 5 cross examine me live? 

proceed? 6 THE COURT: No. No, I'm not going to -- no, 

THE COURT: You have two choices. The two 7 basically, that's it, but now you get to testifY about 

choices are, it's very awkward, you are the 8 your version of events not using each and every 

representative as well as the witness. 
, 

9 exhibit. Just tell me what happened, sir. And if you 

MR. NOBLE: Yes. 10 want to tie it tater to an exhibit, you go ahead. And 

THE COURT: It's very awkward for you to ask 11 the record will remain open Monday for that. No more -

yourself questions and answer questions. You could 12 - no more affirmative defenses. No more documents, no 

possibly do it thll1 way. I've never seen anybody treat 13 more, ob, I just learned something else happened to me. 

it that way. Basically, probably the best way is for 14 No more I need more evidence. No more anything. No 

you to tell me your version of events. Just initally 15 more motions, no more objections, the record is closed 

tell me what you have to say on the stand, and then Mr. 16 except for you to have a chronology of events using 

Furgeson gets an opportunity to cross examine. 17 these exhibits that you've just gave to us, these 60 

MR. NOBLE: Okay. I would like to walk 18 exhibits. that you just gave to us. Even though you 

through some of the exhibits that I brought with me. 19 should have done it before, sir, the chronology of 

THE COURT: You mean all of those exhibits 20 events should have been done with the prehearing 

that you gave us yesterday, you want to walk through 21 submission. 

all of those kinds of exhibits? 22 We had two prehearing conferences in this 
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case. 1 TIm COURT: -- so help you God. 
MR. NOBLE: Your Honor, may I make one point 2 MR. NOBLE: -- so help me God. 

in my own defense? 3 THE COURT: Okay, sir. Wait one second for 
TIm COURT: No. Please continue - honestly, 4 the Agency representative to come back. I believe Mr. 

we have spent tons of time. I've given you plenty of 5 Toatley just walked in the room. 
time to make many observations in your own defense. 6 Was that Mr. Toatley? 
You have put them in writing. I've responded to them. 7 MR. FURGESON: Yes, I let him go. 
I doubt it's going to be anything new. 8 TIm COURT: Okay, thank you. WhEREUPON, 

You may now testifY -- are you willing -- do 9 DAVID W. NOBLE, JR. 

you have an objection, sir, to taking an oath? 10 called as a witness, having been first duly 
MR. NOBLE: No. 11 sworn, was examined and testified as follows: 
TIm COURT: Okay. Please come to the witness 12 TIm COURT: Tell me what your version of 

stand. 13 events is, Mr. Noble. 
MR. FURGESON: Just for clarification -- I 14 DIRECT TESTIMONY 

hate to ask, but I assume the record is closed; I don't 15 THE WIlliESS: I've been a letter carrier 
get a chance to respond to what he's submitting, the 16 employee of the Postal Service since 1975. For.almost 
chronology; is that correct? 17 15 years, I took leave the Postal Service to work on DF 

THE COURT: I'm rewarding that behavior. I 18 for the National Association of Letter Carriers, which 
don't like to do this. We·- this could have been done 19 is the union that represents Postal Service letter 

-- no, you know what, go ahead. You're going to do it 20 carriers. 
right now. The record will be closed after this. You 21 For the first two of those 15 years, I worked 
walk us through the 60 exhibits, Mr. Noble, and that's 22 in the union's Minneapolis, Minnesota regional office. 

239 

what we're going to do. The record will close this 1 THE COURT: Okay. I don't need to know your 
evening. I'm not going to keep the record open for any 2 entire career, Mr. Noble. I don't. You can put the 
more. You are going to respond, and he's going to want 3 chronology of your career in writing. I believe I 
to respond, no more. 4 already have all of this in documentation. We don't 

Mr. Noble, please come here, you are going to 5 need to go back through your entire career. 
take an oath. 6 You have said many times, and so I respect 

MR. NOBLE: May I bring the exhibits with me? 7 the fact that you've had a long tenure, but we don't 
TIm COURT: Would it be easier for you to sit 8 need to go back to 1980s about union grievances that 

at your table there -- 9 were filed or anything that you did. 
MR. NOBLE: Yes. 10 THE WITNESS: Well, I'm not going to talk 

TIm COURT: -- to testifY? 11 about grievances, Your Honor. I would like to talk 
Okay. Stand over there, please. 12 briefly, however, about some experiences that I had in 
I - please state your name, sir. 13 the 1980s, which --

MR. NOBLE: I, David W. Noble, Jr., - 14 THE COURT: That is too far back. Sir, 
TIm COURT: Do solemnly swear- 15 that's over 20 years -- that's 30 years ago. You don't 
MR. NOBLE: -- do solemnly swear-- 16 get to talk about something that happened 30 years ago. 
THE COURT: -- to tell the truth -. 17 You get to talk about -- I'll allow you to talk about 
MR. NOBLE: _. to tell the truth - 18 anything that's happened in the last five years. 
TIm COURT: -- the whole truth -- 19 TIm WITNESS: Okay. 
MR. NOBLE: -- the whole truth - 20 May I make an offer of proof, Your Honor? 
TIm COURT: -- and nothing but the truth -- 21 THE COUR"\: Please, briefly. 
MR. NOBLE: -- and nothing but the truth -- 22 THE WITNESS: If permitted to testifY about 
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1 my experiences in the '80s, I would say that I worked 1 2008, 

2 for almost a decade in a process, a joint process with 2 Mr. Noble. 

3 the Postal Service designed to make the Postal Service 3 (Zack Noble and Michelle Ahearn exit 

4 more participative, less authoritarian, that I worked 4 the hearing room.) 

5 with -- mostly with an Assistant Postmaster General 5 1HE COURT: Here is a box. 

6 named Gene Hagberg, that he and I spent a decade flying 6 I believe there is a basket behind you if you 
7 around the country talking,to management about how it 7 want to use the basket 

8 would be actually a more productive Postal Service if 8 I know that this is emotional for you, Is 

9 instead of acting like prison guards, supervisors acted 9 there something that we can do to make it easier to go 

10 like coaches or teachers, 10 through your testimony today? 

11 And that experience has colored my entire 11 MR,NOBLE: I don't think so. 

12 career with the Postal Service, 12 THE COURT: It is your choice whether you 

13 1HE COURT: Okay, You may continue. I'll 13 want to testifY. You are not -- I want you to be 

14 even allow you to testifY to what you just said, So, 14 aware, you are not forced to testifY, You do not have 

15 you now have testimony on that Go ahead. 15 to testifY. You've been approved as a witness, but you 

16 THE WITNESS: Well, I guess that the next 16 do not under any circumstances have to testifY. Thats 

17 obvious starting point for that is when I had emergency 17 your choice. 

18 heart surgery, which was in August 2008 -- 18 MR. NOBLE: No. I have to testifY, I am 

19 I need to take a couple minutes, 19 certainly not going to be able to tie this all into 

20 THE COURT: Okay. We will take a comfort 20 exhibits in a chronology. 

21 break, It is now 3:30 -- it's about 3:40. We will 21 MR. FURGESON: As not to -- I mean, to help 

22 come back at 3:50. 22 the process, if he wants to put it together in a 
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1 [Short recess.] 1 chronology, written chronology, I'll maybe rue the day 

2 THE COURT: We are back on the record. 2 I do it, but I'll waive any response to the chronoology 

3 MR. NOBLE: I'm afraid, Your Honor, that I 3 of events. 

4 have not yet regained my composure. I think that 4 1HE COURT: Could you get that to me by 12:00 

5 trying to proceed will be very difficult for everybody. 5 noon on Monday, Mr. Noble? And then I can let you 

6 I'd like to come back on Monday. 6 respond by 5:00 p.m., Mr. Furgeson? 

7 THE COURT: We are all here today, sir. I've 7. MR. FURGESON: That will be fine. 

8 heard the witnesses today. I want you to regain your 8 THE COURT: Mr. Noble, that way you would 

9 composure, that's why I gave you 10 minutes. I can 9 have the weekend, you would have Saturday and Sunday 

10 give you five more minutes, but we are all here today 10 and part of Monday. Some of this has been done, as you 

11 and I would like to proceed, to go forward. I have 11 well know. I mean, some of this had in terms of what 

12 rescheduled this hearing several times and I would like 12 has happened -- I know that there has been chronologies 

13 to go forward. 13 in other -- at least, maybe not lengthy, but there have 

14 MR. NOBLE: Yes. 14 been chronologies in other cases that you've done. I 

15 THE COURT: Do you want that door shut? 15 read them. And if you wanted to tie that, using that 

16 Do you want five more minutes, sir? I'm 16 with some exhibits, you can do that. 

17 willing to give you five more minutes? 17 THE WITNESS: (No verbal response.) 

18 MR. NOBLE: Five more minutes isn't going to 18 THE COURT: I will give you, Mr. Noble, to 

19 help. 19 the close of business on Monday -- Monday, that is this 

20 

21 

22 

THE COURT: Okay. 20 Monday, November--

When we went off the record, you began 21 MR. FURGESON: The 7th, I believe. 

discussing your emergency heart surgery in August of 22 1HE COURT: November 7th, 5:00 p.m. Eastern. 
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I am to receive a written chronology of events. You 1 questions? 
can tie the exhibits together with that testimony, and 2 MR. NOBLE: I have no questions, Your Honor. 
you can swear under oath, if you want, you don't have 3 THE COURT: Okay. Now, the next question is, 
to, that the chrono logy of events is a true and 4 do you also want to say something on the record? You 
accurate recitation of what happened. 5 can. You don't have to. Do you want to say anything 

And I will give you till Tuesday, the close 6 else on the record? 
of business 5:00 p.m. to receive the Agency's response 7 MR. NOBLE: No. 
on that chronology? 8 THE COURT: Okay. And, as I stated earlier, 

MR. FURGESON: Very well. That's acceptable. 9 I will let you go back in time up to five years. You 
THE COURT: Mr. Noble, that will give you 10 already have your statement on the record, which is 

some more time to collect your thoughts and sit down II also an offer of proof that you had done some union 
and go through the paperwork. Does that help> 12 work for 30 years with the Postal Service, and it 

THE WITNESS: I think that it would be less 13 colored your view of the Agency. 
painful than trying to do it now. 14 Then you can go back in time five years. 

THE COURT: Okay. 15 Having allowed for the testimony in this 
THE WITNESS: I'll do it in the form of a 16 hearing, the presentation of evidence from both sides, 

declaration. 17 the hearing in this matter is now ending. As I stated, 
THE COURT: Okay. I'm happy to do this to 18 I will allow the record to remain open for the limited 

accommodate this. I just want to let you know, I don't 19 purpose that I advised both parties of regarding Mr. 

want any surprises, so here's what I'm letting you know 20 Noble's direct testimony and regarding the Agency's 
upfront. I have to receive it by Monday, 5 :00 p.m. I 21 objections to cross examination of that testimony, 
have to receive it, Mr. Noble, by 5:00 p.m. on Monday, 22 written testimony. 
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Eastern time. No extensions will be granted to either 1 Gentlemen, thank you very much. 

side. 2 MR. NOBLE: Thank you. 

If! don't get by 5:00 p.m. on Monday, it's 3 (Whereupon, at 4:06 p.m., the hearing 

done if! don't get it -- if! don't receive it. lf it 4 in David Noble, Jr. v United States 

is after that, I'm not looking at it. 5 Postal Service was adjourned.) 
If the Agency doesn't respond by 5:00 p.m. on 6 

Tuesday, November 8th, I'm not granting any extensions. 7 , 

You don't get a second bite of the apple. That's it. 8 

MR. FURGESON: It's understood. 9 
THE COURT: Okay. Nothing other than this is 10 

entered into the record. No more, other than the 11 
testimony with the chronology of events, that's it. 12 
That's all that is entered into the record, and the 13 
Agency's objection to -- that cross examination, what 14 
have you, of that testimony. That's it. 15 

Is that understood? 16 
MR. FURGESON: Yes. 17 
MR. NOBLE: Yes. 18 
THE COURT: Okay. Are there any questions 19 

about what we just did? 20 
MR. FURGESON: No, sir. 21 
THE COURT: Mr. Noble, are there any 22 
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2 I, NATALIA KORNILOV A, the officer before whom the 

3 foregoing hearing was taken, do hereby certify that the 

4 testimony appearing in the foregoing transcript was 

5 recorded by me and thereafter reduced to typewriting 

6 under my direction; that said transcription is a true 

7 record of the testimony given by said parties; that I 

8 am neither counsel for, related to, nor employed by any 

9 of the parties to the action in which this was taken; 

10 and, further, that I am not a relative or employee of 

11 any counsel or attorney employed by the parties hereto, 

12 nor financially or otherwise interested in the outcome 

I3 of this action. 
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2 I, LORETTA RODD, hereby certify that I am not the 
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