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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

 
DAVID W. NOBLE, JR.,     ) 
       ) 
  Petitioner,    ) 
       ) 
 v.      )  No. 2013-3045 
       ) 
UNITED STATES POSTAL SERVICE, ) 
       ) 
  Respondent.   ) 
 

RESPONDENT’S INFORMAL BRIEF AND APPENDIX 
 

 The United States Postal Service (Service), respondent, respectfully submits 

the following informal brief and appendix, under Rule 28(g) of the Federal Rules 

of Appellate Procedure and Federal Circuit Rule 28(g), in response to petitioner 

Mr. David W. Noble, Jr.’s informal brief.  

STATEMENT OF THE CASE 

I. Nature of the Case 

 Mr. Noble appeals the decision of the Merit Systems Protection Board 

(MSPB or board), dated October 25, 2012, which affirmed the administrative 

judge’s decision to uphold Mr. Noble’s removal from the Service and dismissed 

Mr. Noble’s constructive suspension appeal for lack of jurisdiction.  RA1.1    

1  “RA” refers to respondent’s appendix attached to this brief.   
 
 

                                                 



II. Statement of Facts and Course of Proceedings Below 

 In December 2010, Mr. Noble ceased reporting for duty in his position as a 

letter carrier for the Service.  On January 31, 2011, the Service sent Mr. Noble a 

“Return to Duty/Letter of Intent” stating that its records showed that Mr. Noble 

had been AWOL since December 14, 2010, without notification or documentation, 

and that Mr. Noble was required to report to work or provide documentation within 

five days.  RA55.  Mr. Noble responded with a letter dated February 8, 2011, in 

which he noted that he reported for work on December 26, 2010 and January 13, 

2011, and submitted medical documentation for the period from January 3, 2011 

through January 12, 2011.  RA57.  He also claimed that he considered himself 

constructively suspended since January 13, 2011, because his working conditions 

were “completely intolerable.”  Id.   

 On February 16, 2011, the Service sent Mr. Noble a letter scheduling an 

investigatory interview for his AWOL charge for February 23, 2011.  RA59.  Mr. 

Noble attended this interview, conducted by Manager, Customer Service Antonio 

Jones, but left the premises prior to the completion of the interview, informing Mr. 

Jones that “I’ll be back when I get paid.”  RA60-61.  On March 3, 2011 

Supervisor, Customer Services William French submitted a Disciplinary Action 

Request to Labor Relations, recommending removal for “Attendance Issues-

AWOL.”  RA62-63.  Also on March 3, 2011, the Service sent Mr. Noble another 
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Return to Duty/Letter of Intent stating that records showed that he had been 

AWOL since December 14, 2010.  RA64-65.  On April 28, 2011, the Service sent 

Mr. Noble a Notice of Proposed Removal informing him that he would be removed 

from the Service due to “Unsatisfactory Attendance/Absence Without Official 

Leave.”  RA66-68.  Mr. Noble did not respond, and was officially removed from 

the Service on July 22, 2011.  RA69-72. 

On August 15, 2011, Mr. Noble filed an appeal of the Service’s action.  

RA15.  On December 14, 2011, the administrative judge affirmed the Service’s 

removal action, finding that the agency established that Mr. Noble was absent 

without leave (AWOL) during the period in question, and rejected as Mr. Noble’s 

affirmative defenses that he was forced to absent himself from work because of 

intolerable conditions and that the Service had removed him in violation of its own 

procedures.  RA26-54.   However, the administrative judge docketed as a separate 

appeal Mr. Noble’s claim that his absence should be considered a constructive 

suspension, effective January 14, 2011.  RA2.  On February 14, 2012, the 

administrative judge dismissed the constructive suspension appeal as untimely.  

RA14-25.  Mr. Noble filed petitions for review of the administrative judge’s 

removal decision on February 21, 2012, and of the administrative judge’s 

constructive suspension decision on April 20, 2012.  RA73-74. 
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 On October 25, 2012, the full board joined the appeals of Mr. Noble’s 

removal and constructive suspension, and issued a final order on both appeals.  

RA1-13.   Concerning Mr. Noble’s appeal of the removal action, the board 

considered each allegation of error brought in the appeal, but held that Mr. Noble 

failed to show any adjudicatory error that was prejudicial to his substantive rights, 

and therefore affirmed the administrative judge’s initial decision.  RA3-8.  For Mr. 

Noble’s constructive suspension appeal, the board held that the administrative 

judge erred in dismissing the appeal without first addressing jurisdiction, but held 

that the judge made no error in law or regulation that affected the outcome of the 

appeal, as the board lacked jurisdiction over Mr. Noble’s constructive suspension 

claim.  RA8-10.  Accordingly, the board vacated the initial decision that dismissed 

Mr. Noble’s constructive suspension appeal as untimely filed, and instead 

dismissed that appeal for lack of jurisdiction.  RA8.  Mr. Noble appeals from the 

board’s decisions. 

III. Scope of Jurisdiction and Standard of Review 

 The scope of judicial review of MSPB decisions is narrowly defined and 

limited by statute.  An MSPB decision shall be affirmed unless it is found to be: 

 (1) arbitrary, capricious, an abuse of discretion, or otherwise not in   
  accordance with law; 
 
 (2) obtained without procedures required by law, rule, or regulation  
  having been followed; or 
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 (3) unsupported by substantial evidence. 
 
5 U.S.C. § 7703(c); Yates v. MSPB, 145 F.3d 1480, 1483 (Fed. Cir. 1998); Hayes 

v. Dep’t of the Navy, 727 F.2d 1535, 1537 (Fed. Cir. 1984).  Thus, the Court does 

not review factual determinations de novo.  Brewer v. United States Postal Serv., 

647 F.2d 1093, 1096 (Ct. Cl. 1981), cert. denied, 454 U.S. 1144 (1982) (an agency 

decision must be upheld if it is supported by “such relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion”). 

 Whether the board has jurisdiction to adjudicate an appeal is a question of 

law that this Court reviews de novo.  Atanus v. Merit Sys. Prot. Bd., 434 F.3d 1324, 

1326 (Fed. Cir. 2006) (citing Campion v. Merit Sys. Prot. Bd., 326 F.3d 1210, 1213 

(Fed. Cir. 2003)); King v. Briggs, 83 F.3d 1384, 1387 (Fed. Cir. 1996).  Mr. Noble 

bears the burden of establishing the MSPB’s jurisdiction by a preponderance of the 

evidence.  Hogan v. Dep’t of the Navy, 218 F.3d 1361, 1364 (Fed. Cir. 2000) 

(citing 5 C.F.R. § 1201.56(a)(2)(i)). 

IV. Responses To Informal Brief Questions 

1. Has the appellant ever had another case in this Court?  If so, state the 
name and number of each case.        

  
No.  In his informal brief, Mr. Noble indicated that he has never had another 

case in this Court.  Petitioner Informal Brief (Pet. Br.), question 1.  We are 

unaware of any other case brought by Mr. Noble in this Court.   
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2. Did the MSPB incorrectly decide or fail to take into account any facts?  
If so, what facts?           

 
 Mr. Noble has identified two minor factual discrepancies made by the board, 

as explained in more detail below, but these discrepancies were not material to the 

board’s decision.  The board properly considered all of the relevant facts connected 

with Mr. Noble’s appeals and correctly determined that, in view of the facts: 1) the 

administrative judge correctly affirmed the Service’s removal of Mr. Noble; and 2) 

that the board lacked jurisdiction to consider Mr. Noble’s constructive suspension 

appeal.   

 Mr. Noble specifically takes issue with three of the board’s factual 

determinations.   

A. The Board’s Characterization of Mr. Noble’s Failure to Establish 
His Disparate Penalties Claim        

 
 Mr. Noble first takes issue with the facts as stated by the board in regard to 

its conclusion that Mr. Noble failed to show that the charges and circumstances 

surrounding another Service employee, Keith Poe, were substantially similar to his 

own.  Pet. Br. 30.  These conclusions were largely drawn from the hearing 

testimony of Leon Tucker.  Mr. Noble objects to the board’s statement that 

“Tucker was unsure whether Poe was AWOL or LWOP, and he did not indicate 

when the action occurred.”  RA7.  While it does appear that Mr. Noble is correct in 

that Mr. Tucker did expressly state that Mr. Poe was out on AWOL status, RA76, 
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the board’s statement that Mr. Tucker never stated when the decision not to 

remove Mr. Poe from his position occurred is correct.  RA75-78.  The board also 

correctly stated that Mr. Tucker seemed unsure as to exactly who had made the 

disciplinary decision with regard to Mr. Poe, RA76, and noted that Mr. Noble had 

an opportunity to cross-examine his deciding official at the hearing but did 

specifically question him about Poe.  

 While it appears that the board erroneously characterized Mr. Tucker’s 

testimony as to any uncertainty about whether Mr. Poe was on AWOL or LWOP 

status, this was one of many facts given in support of the board’s holding that Mr. 

Noble failed to show that the charges and circumstances against Mr. Poe were so 

similar as to establish a disparate penalties claim.  RA7.  Immaterial factual errors 

by the board do not provide a basis for reversal.  See, e.g., Jones v. MSPB, 497 

Fed. Appx. 994, 997 n.3 (Fed. Cir. 2012) (“However, any such error by the Board 

regarding the specific date on which Ms. Jones learned of her replacement is 

immaterial here.”).  

B. The Board’s Citation of Mr. Noble’s Prior MSPB Actions   
 

Mr. Noble also claims that the board erred when it stated that he had brought 

six prior cases against the Service to the board.  RA10.  He asserts that in fact he 

has filed only four prior appeals to the board.  Pet. Br. 44.  However, he goes on to 

acknowledge that “[n]one of them is in the record.”  Id.  The board appears to have 
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been relying on the Administrative Judge, who identified six prior board appeals in 

his February 21, 2012 Order, one of which was Mr. Noble’s appeal of the 

administrative judge’s prior order in the present case.  RA20.  Mr. Noble asserts 

that one of these “is a duplicate” and therefore should not be counted.  Pet. Br. 44.  

However, to the extent this was a factual error by the board, it was entirely 

immaterial to its disposition of the appeal.  The board cited Mr. Noble’s prior 

appeals in its analysis of his “constructive suspension” claim, and his prior disputes 

were one of many facts the board cited as evidence of how difficult the relationship 

between Mr. Noble and the Service had become.  RA10.  There was no indication 

that there was any particular emphasis on the amount of appeals Mr. Noble had 

previously brought before the board; if anything, overcounting Mr. Noble’s 

appeals may have made his claim that his working conditions had become so 

intolerable as to constitute a constructive suspension appear stronger.  Since this 

alleged factual error was immaterial, it provides no basis for reversal of the board’s 

decision.  See, e.g., Jones, 497 Fed. Appx. at 997 n.3. 

C. The Board’s Recitation of Procedural Events Regarding His 
Constructive Suspension Claim       

 
 Mr. Noble also seems to claim that the board misstated the point in time at 

which the Administrative Judge informed Mr. Noble of the burdens and elements 

of his separately docketed constructive suspension claim.  Pet. Br. 49.  However, a 

review of the board’s Order shows that it simply stated that he was informed of the 
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burdens and elements and given an opportunity to respond, which he did.  RA8.  

This is amply supported by the record.  The Administrative Judge issued an Order 

to Show Cause on November 22, 2011, informing Mr. Noble of the burdens and 

elements of his claim.  RA79-86.  Mr. Noble filed a response to this addressing 

both the timeliness and jurisdictional issues on December 7, 2011.  RA87-92.  The 

board’s recitation of the procedural events regarding his constructive suspension 

claim is therefore correct and supported by the record.   

Accordingly, the board properly considered all relevant facts in connection 

with Mr. Noble’s appeal of the Service’s decision.   

3. Did the MSPB apply the wrong law?  If so, what law should be applied? 
 
 No.  The board applied the correct law and properly determined that the 

Service’s removal action was supported by substantial evidence.  Moreover, the 

board also correctly determined that Mr. Noble did not suffer a prejudicial 

adjudicatory error that could serve as the basis for a finding of reversible error.  

The board further correctly held that it lacked jurisdiction over his constructive 

suspension action.  Thus, the board properly determined that the Service’s removal 

action of Mr. Noble was appropriate. 

In order for the board to sustain an AWOL charge, an agency must provide 

evidence that the employee was absent, and that such absence was unauthorized.  

Little v. Dept. of Transp., 112 M.S.P.R. 224, ¶ 6 (2009).  Unauthorized absence 
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from duty is a proper ground for removal.  Cooke v. U. S. Postal Service, 67 

M.S.P.R. 401, 404, aff d 73 F.3d 380 (Fed. Cir. 1995) (Table).  By its very nature it 

disrupts the efficiency of the service and prolonged absence with no foreseeable 

end is deemed a just cause for removal.  See Bailey v. Veterans Admin., 10 

M.S.P.R. 229, 230-01 (1982).  “To permit an employee to remain away from work 

without leave would seriously impede the function of an agency.  An unexcused 

absence imposes burdens on other employees and, if tolerated, destroys the morale 

of those who meet their obligations.”  Davis v. Veterans Admin., 792 F.2d 1111, 

1113 (Fed. Cir. 1986). 

 Mr. Noble makes no fewer than ten distinct legal arguments as to why the 

board’s decision as to the Service’s removal action should be reversed.   

A. Did the Board Abuse Its Discretion or Otherwise Err When It Did 
Not Find that the Administrative Judge Failed to Give Proper 
Instructions as to Two Affirmative Defenses?     

 
Mr. Noble claims that he was not properly informed by the administrative 

judge of the elements and burdens of two affirmative defenses: (1) that he was 

subject to intolerable working conditions, and (2) that the Service violated the 

collective bargaining agreement by having a second level supervisor initiate his 

removal.  This contention is without merit. 

The board specifically addressed Mr. Noble’s claim that he was not properly 

informed of the elements and burdens of his affirmative defense that the Service 
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had violated the collective bargaining agreement when it noted that the 

administrative judge set forth this information early in the proceeding.  RA5.  The 

record shows that on September 27, 2011, the administrative judge issued an 

“Order and Summary of Prehearing Conference” in which the administrative judge 

specifically stated the burden and elements of a harmful error defense.  RA94-96. 

With regard to his affirmative defense that he was subjected to intolerable working 

conditions, it does appear from the record that the administrative judge informed 

Mr. Noble of the burden of proof, but not the elements, of the defense.  Id.  An 

administrative judge should generally inform an appellant of the elements of an 

affirmative defense where a failure to do so would prejudice the appellant’s 

substantive rights or deny an appellant the right to a fair and just adjudication of 

the merits of a defense.  See, e.g., Narcum v. Dep’t of Interior, 2005 WL 1459115 

¶ 9 (M.S.P.B. June 13, 2005) (holding that failure to inform an appellant of the 

elements was error where result was appellant “did not receive a fair and just 

adjudication of his affirmative defense”); Burwell v. Dep’t of Army, 1998 WL 

349564 ¶ 5 (M.S.P.B. June 24, 1998) (holding that failure to inform an appellant of 

the elements of a defense was error where “it was prejudicial to the appellant's 

substantive rights”). 

However, Mr. Noble has not made any allegation that either (a) he did not 

know what the elements of the claim were; or (b) he would have brought forth any 
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more, or different, evidence had the administrative judge specifically instructed 

him as to the elements of the defense.  On the contrary, the record shows that Mr. 

Noble was well aware of the necessary burden of proof for the defense.  In his 

December 7, 2011 Declaration, he specifically cited case law for the proposition 

that intolerable working conditions were present “if a reasonable person subjected 

to the same conditions as the plaintiff would have felt compelled to step down.”  

RA91 (citing Chertkova v. Connecticut Gen. Life Ins. Co., 92 F.3d 81 (2d Cir. 

1996)); see also RA92 (noting that intolerable working conditions were present 

when “[a] work environment [is] so intolerable that no reasonable person can 

remain it…”) (quoting Nebblett v. Office of Personnel Mgmt., 237 F.3d 1353 (Fed. 

Cir. 2001)).  The record also shows that Mr. Noble called a number of witnesses at 

the hearing, made numerous allegations as to the allegedly intolerable working 

conditions in his declarations provided to the administrative judge, and provided 

many documents in support of his intolerable working conditions defense, which 

the administrative judge addressed specifically in his initial decision.  RA44-45.   

Mr. Noble is arguing that the board’s decision should be overturned on the 

most hollow of technicalities.  He knew what the burden of proof was, he knew 

what the elements of the defense were, and he was given ample opportunity to 

establish the defense.  The administrative judge’s failure to inform Mr. Noble of 

the elements of his intolerable working conditions defense did not prejudice his 
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substantive rights and did not deny him the opportunity to receive a fair and just 

adjudication of this issue on the merits.  

Accordingly, the board did not err in not reversing the administrative judge’s 

decision on the grounds that he failed to inform Mr. Noble of the burden and 

elements on two of his affirmative defenses.  

B. Did the Board Abuse Its Discretion or Otherwise Err When It 
Failed to Find that the Administrative Judge Wrongly Used His 
Power to Schedule to Interfere with Noble’s Attempts to Take 
Discovery?           

 
Mr. Noble next claims that the administrative judge prevented him from 

participating in meaningful discovery by refusing to grant a continuance in 

advance of the scheduled November 4, 2011 hearing.  Pet. Br. 21-22.  This 

contention is without merit.  

The board held that Mr. Noble failed to establish how his substantive rights 

were prejudiced, as he has only claimed that he was “surprised” by a few 

statements made by witnesses at the hearing and that he “could have prepared” 

more thoroughly for cross-examination at the hearing had he been given a 

continuance.  Pet. Br. 22.  “The Board will not find reversible error in an 

administrative judge’s discovery rulings absent an abuse of discretion that 

prejudiced the appellant’s substantive rights.”  Jones v. Dept. of Health & Human 

Servs., 119 M.S.P.R. 355 ¶ 18 (2013); see also id. (denying appellant’s challenge 

to an administrative judge’s discovery rulings where “[t]he appellant has failed to 
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show how the information he requested would have affected the administrative 

judge’s findings.”).  Here, Mr. Noble has set forth no allegation as to what 

information he might have gained had his continuance been granted, or how it 

would have affected the administrative judge’s findings.  The Service also notes 

for the Court that the hearing was postponed multiple times to give Mr. Noble an 

opportunity to fully conduct discovery, RA96, and the administrative judge 

compelled the Service to respond to Mr. Noble’s discovery requests.  RA97-110.   

Accordingly, the board’s holding that Mr. Noble has failed to demonstrate 

that the administrative judge’s failure to grant his request for a continuance 

prejudiced his substantial rights is supported by substantial evidence and should be 

affirmed.   

C. Did the Board Abuse Its Discretion or Otherwise Err When It Did 
Not Undertake a Complete Review of the Record After Noble 
Showed that the Initial Decision Contained at Least Eleven Errors 
of Fact?           

 
Mr. Noble next claims that the board abused its discretion because it did not 

undertake a complete review of the record when he alleged eleven separate “errors 

of fact” in the administrative judge’s decision.  Pet. Br. 22-25.  This contention is 

without merit. 

The board noted that it reviewed Mr. Noble’s alleged errors and found that 

“he has not shown any impact on his substantive rights.”  RA3.  An “adjudicatory 

error which is not prejudicial to a party’s substantive rights provides no basis for 
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reversal of the initial decision.”  Panter v. Dept. of Air Force, 22 M.S.P.R. 281, 

281 (1984).   

In his brief before this Court, Mr. Noble notes only two specific factual 

“errors” in the administrative judge’s initial decision which he claims are “plainly 

material.”  Pet. Br. 23.  He first cites the administrative judge’s statement that Mr. 

Noble’s supervisors testified credibly that he had been advised repeatedly that he 

must return to duty or be disciplined, and that they held off on disciplining him for 

a significant period of time.  Id.  Mr. Noble claims that this is not true.  However, 

the record shows that Mr. Noble’s supervisors discussed his AWOL status with 

him in person, RA111, and through several pieces of written correspondence.  

RA55-56, 59, 64-65.  The record also shows that even though the Service’s records 

show that Mr. Noble ceased reporting for duty after December 14, 2010, id., his 

position with the Service was not terminated until July 22, 2011.  RA69-72.  Such 

a credibility determination based upon hearing testimony is “virtually 

unreviewable” upon appeal, Hambsch v. Dep’t of Treasury, 796 F.2d 430, 436 

(Fed. Cir. 1986), and the administrative judge’s credibility determination was 

consistent with the board case law on assessing credibility, see Hillen v. Dept. of 

the Army, 35 M.S.P.R. 453, 458 (1987).   

Mr. Noble’s other “plainly material” claim of factual “error” is the 

administrative judge’s statement that Mr. Noble offered no evidence in support of 
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his assertion that he provided medical evidence to justify his AWOL status.  Pet. 

Br. 24.  Mr. Noble does not dispute that he never provided medical evidence in 

support of his AWOL status, but claims that the administrative judge’s statement 

was incorrect because he never made any such claim.  Id.  However, the point of 

the administrative judge’s statement was that Mr. Noble has provided no 

justification for his AWOL status, something Mr. Noble does not dispute apart 

from his constructive suspension claim, which the totality of the record shows that 

the administrative judge was well aware of and docketed as a separate action.  Mr. 

Noble has failed to provide any information or explanation as to how the 

administrative judge’s allegedly false statement that he had asserted that he 

provided medical evidence had any adverse impact on his substantive rights.   

Accordingly, the board’s holding that Mr. Noble has failed to demonstrate 

that any of the administrative judge’s alleged factual errors prejudiced his 

substantive rights is supported by substantial evidence and should be affirmed. 

D. Did the Board Abuse Its Discretion or Otherwise Err When It 
Failed to Rule that the Administrative Judge Improperly 
Excluded Argument?         

 
Mr. Noble next claims that the board abused its discretion by failing to find 

that the administrative judge improperly excluded argument.  Mr. Noble asserts 

that the administrative judge addressed certain arguments that Mr. Noble never 
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made, and “was given no opportunity to argue the merits of his or the agency’s 

cases.”  Pet. Br. 25.  This contention is without merit. 

It is not entirely clear what the basis for Mr. Noble’s claim is.  The record 

shows that Mr. Noble was given the opportunity to participate in a full-day hearing 

on November 4, 2011, in which he was given the opportunity to cross-examine the 

Service’s witnesses and call witnesses of his own.  RA112.  When, at the end of 

the hearing, Mr. Noble was so emotionally overcome that he was unable to testify 

on his own behalf, he was given three days after the hearing to prepare and file a 

single-spaced, eighteen-page declaration of his account of the events in question 

with the administrative judge, which contained no fewer than ninety-two numbered 

paragraphs of factual claims and arguments.  RA113-130.   

Mr. Noble also contends that the administrative judge did not address two 

arguments that he was permitted to make: (1) that his removal had been initiated 

by a second-level supervisor, and (2) that he was treated disparately in comparison 

to another Service employee, Leonard Poe.  However, both of these arguments 

were specifically addressed and found unmeritorious by the board in its decision.  

RA5, 6-7.  In light of this, it is difficult to see how Mr. Noble could claim to have 

had his substantial rights prejudiced by any alleged failure of the administrative 

judge to address these claims.   
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Accordingly, the board’s holding that Mr. Noble has failed to demonstrate 

that the administrative judge improperly excluded argument is supported by 

substantial evidence and should be affirmed. 

E. Did the Board Abuse Its Discretion or Otherwise Err When It 
Failed to Rule that the Administrative Judge Wrongly Found that 
the Postal Service Had Proven the Charges?     

 
Mr. Noble next claims that the board abused its discretion when it applied 

the incorrect burden of proof as to the Service’s assertion that Mr. Noble was 

absent without authorization for the time period in question.  Mr. Noble argues that 

the evidence in the record demonstrates that he was, in fact, on LWOP – an 

authorized leave status – from January 14, 2011 “at least until June 11, 2011,” and 

that the board improperly stated the burden of proof as to the element of 

authorization.  Pet. Br. 27.  This contention is without merit. 

While Mr. Noble seizes upon a statement in a footnote where the board 

notes that he never requested LWOP as evidence that the board was somehow 

shifting the burden for showing lack of authorization to take leave onto him, this is 

directly contradicted by the board’s clear statement on the same page that, “[t]he 

administrative judge correctly found that, to sustain a charge of AWOL, the agency 

must show that the employee was absent and that his absence was unauthorized . . . 

.”  RA3 (emphasis added).  The board clearly understood that the Service had the 

burden of showing that Mr. Noble’s absence from duty was unauthorized.  
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Based upon a number of citations to the record, the board determined that 

the administrative judge’s finding that “the agency proved the AWOL charge by 

preponderant evidence” was correct.  RA4.  Mr. Noble claims that this was 

erroneous because his pay stubs from this period in fact showed that he was in 

LWOP, an approved leave status.  At the hearing, however, several of Mr. Noble’s 

supervisors testified that he was, in fact, on AWOL status during the time period in 

question, but that there was no official “AWOL” status on pay stubs so LWOP 

showed up there simply to denote that the person was not at work.  See RA131-35 

(testimony of Antonio Jones), RA136-39 (testimony of Sterling Colter).  The 

Service also introduced a number of official personnel documents which 

demonstrated that Mr. Noble was on AWOL, not LWOP, status during this time.  

See, e.g., RA140.   

Accordingly, the board’s holding that the administrative judge’s 

determination that the Service proved by a preponderance of the evidence that Mr. 

Noble was absent from duty without authorization is supported by substantial 

evidence and should be affirmed. 

F. Did the Board Abuse Its Discretion or Otherwise Err When It 
Failed to Rule that Mr. Noble Had Proven that He Was Treated 
Disparately?          
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Mr. Noble next claims that the board erred in its determination that he failed 

to demonstrate that he was treated disparately from another Service employee, 

Leonard Poe.  Pet. Br. 28-31. This contention is without merit. 

Where an appellant raises an allegation of disparate treatment in comparison 

to other employees, he must do more than show that other employees engaged in 

similar misconduct.  The appellant “must establish that the comparator employee 

was in the same work unit, had the same supervisors, and engaged in substantially 

similar misconduct.”  McLeod v. Dep't of Treasury, 332 Fed. App'x 631, 634 (Fed. 

Cir. 2009).  As Mr. Noble notes, while disparate treatment is not an affirmative 

defense, if disparate treatment is established, the burden then shifts to the employer 

to provide a legitimate reason for the disparate treatment.  The board held that Mr. 

Noble had failed to demonstrate that Mr. Poe’s circumstances were substantially 

similar to him such that the burden should shift to the Service to justify disparate 

treatment.  RA7.  The sole source of information as to Mr. Poe’s circumstances 

came through the hearing testimony of Leon Tucker.  While Mr. Tucker did testify 

that Mr. Poe was a Service employee who was AWOL from duty for some period 

of time and was not removed from his employment, he was not able to give 

specific testimony as to: (a) the length of time Mr. Poe was AWOL; (b) when Mr. 

Poe was AWOL; or (c) which personnel were involved in making disciplinary 

decisions as to Mr. Poe.  RA75-78.   
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Accordingly, the board’s holding that Mr. Noble failed to demonstrate that 

Mr. Poe was treated differently under substantially similar circumstances is 

supported by substantial evidence and should be affirmed. 

G. Did the Board Abuse Its Discretion or Otherwise Err When It 
Concluded that Mr. Noble Failed to Show the Administrative 
Judge Had Wrongly Conducted the Harmful Error Analysis?  

 
Mr. Noble next claims that the board erred in concluding that Mr. Noble did 

not demonstrate that the administrative judge wrongly conducted the harmful error 

analysis.  Mr. Noble claims that that the administrative judge erred by not holding 

that the applicable collective bargaining agreement mandated that “progressive 

discipline” be used in cases such as Mr. Noble’s.  Pet. Br. 32-36.  This contention 

is without merit. 

“It is insufficient simply to show that a statutory procedure was not followed 

at the agency level.  Harmful error must be shown.”  Handy v. U. S. Postal Serv., 

754 F.2d 335 (Fed.Cir.1985).  “The Board's regulations define ‘harmful error’ as 

an ‘[e]rror by the agency in the application of its procedures that is likely to have 

caused the agency to reach a conclusion different from the one it would have 

reached in the absence or cure of the error.’”  Ward v. U.S. Postal Serv., 634 F.3d 

1274, 1281 (Fed. Cir. 2011) (citing 5 C.F.R. § 1201.56(c)(3)).  In order to show 

harmful error, the appellant must prove that any procedural error was likely to have 

caused the agency to reach a conclusion different from the one it would have 
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reached in the absence of the error.  Id. at 622.  The board noted that the 

administrative judge considered and decided Mr. Noble’s collective bargaining 

agreement violation claim under a harmful error analysis, and concluded that 

“[b]eyond his mere disagreement, the appellant has not shown error in the 

administrative judge’s harmful error analysis.”  RA5.  The administrative judge 

specifically acknowledged that Mr. Noble’s progressive discipline claim was being 

brought under Section 16 of the collective bargaining agreement.  RA41.  

However, the administrative judge also noted that even Mr. Noble conceded that 

the collective bargaining agreement only required “progressive discipline” for 

“most” offenses, and concluded that Mr. Noble’s argument was effectively “an 

attack on the appropriateness of the penalty.”  RA42.  Since the collective 

bargaining agreement did not necessarily mandate progressive discipline for a 

serious offense such as extended AWOL, and the administrative judge determined 

that removal from the position was an appropriate disciplinary action for the 

actions of Mr. Noble, the administrative judge correctly determined that Mr. Noble 

had failed to satisfy his burden of proof on the harmful error analysis.   

Accordingly, the board’s holding that the administrative judge’s 

determination that Mr. Noble had failed to demonstrate harmful error with respect 

to his progressive discipline claim under the collective bargaining agreement is 

supported by substantial evidence and should be affirmed. 
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H. Did the Board Abuse Its Discretion or Otherwise Err When It 
Ruled that Mr. Noble Did Not Prove that He Was Subjected to 
Intolerable Working Conditions?       

 
Mr. Noble next claims that the board erred when it held that Mr. Noble 

failed to prove that he was subjected to intolerable working conditions.  In support 

of his argument, Mr. Noble recites a number of factors that he asserts cumulatively 

establish intolerable working conditions, including difficulty obtaining pay for 

annual leave, sick leave and holidays; having to work more than eight hours per 

day to complete his assigned route; the inclusion of a resignation form with a 

Return to Duty/Letter of Intent; a “false” AWOL charge in July 2010; failure to 

answer his questions and emails; a threatened disciplinary action; and lack of 

access to grievance procedures.  Pet. Br. 37-41.  This contention is without merit.  

The test for whether working conditions are intolerable is “whether working 

conditions were made so intolerable by the agency that a reasonable person in the 

employee’s position would have felt compelled to [take such an action].”  Shoaf v. 

Dep't of Agr., 260 F.3d 1336, 1341 (Fed. Cir. 2001).  “To objectively determine 

whether a reasonable person in the employee’s position would have felt compelled 

to resign, a deciding tribunal must consider the totality of the circumstances.”  Id. 

at 1342.  Generally, the focus in an alleged involuntary resignation claim is on the 

circumstances immediately preceding the appellant’s action.  Caveney v. Office of 

Administration, 57 M.S.P.R. 667, 670 n.2 (1993).  While the board should consider 
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all evidence to place the appellant’s action “into the proper context,” the board has 

broad discretion as to “[t]he level of evidentiary weight [it] must grant to events 

temporally further from” the appellant’s action.  Shoaf, 260 F.3d at 1343 (Fed. Cir. 

2001).  Giving little weight to events that happened well before the appellant’s 

action “is well within the Board's discretion.”  Terban v. Dep’t of Energy, 216 F.3d 

1021, 1024 (Fed. Cir. 2000).  Here, while Mr. Noble has produced evidence that 

amply demonstrate that his relationship with the Service had broken down to some 

extent, much of it took place months or years before his AWOL period began in 

February 2011 and should therefore not be considered in conjunction with his 

intolerable working conditions claim.  Concerning the events which did 

immediately precede his AWOL period, while Mr. Noble has certainly 

demonstrated that he was dissatisfied with the Service and that his relationship 

with the Service had become very difficult, he has not demonstrated that a 

reasonable person in his position would have felt compelled to absent himself or 

herself from the position and not return to work. 

Accordingly, the board’s holding that the administrative judge’s 

determination that Mr. Noble failed to establish intolerable working conditions is 

supported by substantial evidence and should be affirmed. 

I. Did the Board Abuse Its Discretion or Otherwise Err When It 
Found that the Administrative Judge Had Correctly Ruled that 
the Deciding Official Properly Considered the Douglas Factors?  
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Mr. Noble next claims that the board erred when it held that the 

administrative judge correctly ruled that the deciding official properly considered 

the Douglas factors.  Mr. Noble asserts that the deciding official, Paris 

Washington, did not consider the Douglas factors in a “meaningful” way.  Pet. Br. 

45-47.  This contention is without merit. 

The factors which should be considered by an agency in imposing a 

disciplinary action upon an employee were set forth by the board in Douglas v. 

Veterans Administration, 5 M.S.P.R. 280, 306 (1981).  In reviewing such 

decisions, the board is deferential to the discretion of the agency in managing its 

own work force.  See, e.g., Lachance v. Devall, 178 Fed. Cir. 1246, 1258 (1999).  

The board has consistently upheld actions removing employees for lengthy periods 

of absence without leave, even for long-serving employees with good disciplinary 

records up until that point.  See, e.g., Walker v. U.S. Postal Serv., 112 M.S.P.R. 

580, 584-85 (2009) (upholding a removal for AWOL “for more than two months, a 

lengthy period of time”); Davis v. U.S. Postal Serv., 54 M.S.P.R. 374, 378 (1992) 

(upholding removal for AWOL, noting that “[a]n essential element of employment 

is to be on the job when one is expected to be there” and “unauthorized absence is 

inherently connected to the efficiency of the service and is a proper basis for 

removal”). 
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Here, in the letter to Mr. Noble informing him of his termination, Paris 

Washington specifically enunciated the Douglas factors and analyzed his decision 

under those factors.  RA69.  At the hearing, Mr. Washington also specifically 

testified as to his consideration of the Douglas factors in making the decision to 

remove Mr. Noble from employment.  RA140-41.  In his decision, the 

administrative judge analyzed at length Mr. Washington’s account of what factors 

he considered in making the decision, and ultimately credited his account and 

found that he had appropriately considered the Douglas factors in removing Mr. 

Noble from his position for being AWOL for two months.  RA51.  The full board 

also considered this issue, and determined that the record showed that all relevant 

factors were considered by the administrative judge and that there was no evidence 

in the record to overturn this finding.  RA7-8.  The record in the case demonstrates 

that the deciding official specifically referenced Douglas and discussed at some 

length such mitigating factors as Mr. Noble’s lengthy tenure with the Service, his 

job performance, and his disciplinary history before making the decision to remove 

Mr. Noble.  RA70.  Mr. Washington also noted that he had “considered all the 

appropriate ‘Douglas factors’ as they apply to you in rendering my decision,” and 

invited Mr. Noble to contact him if there were any other mitigating factors Mr. 

Noble felt should be considered.  Id.  Mr. Noble failed to do. 
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Accordingly, the board’s holding that the administrative judge’s 

determination that the deciding official properly considered the Douglas factors in 

making his decision to remove Mr. Noble from service is supported by substantial 

evidence and should be affirmed. 

J. Did the Board Abuse Its Discretion or Otherwise Err by Finding 
that Mr. Noble Did Not Provide Evidence to Support 
Disqualification of the Administrative Judge Where Mr. Noble 
Provided Undisputed Evidence that the Administrative Judge 
Had Made False Statements About Mr. Noble on an Official 
Document?           

 
Mr. Noble next claims that the board erred when it held that the 

administrative judge should not have been disqualified from adjudicating his case 

because Mr. Noble failed to demonstrate that the administrative judge was biased 

against him.  Mr. Noble asserts that he has produced “undisputed evidence” that 

the administrative judge “made false statements” in his official summary of a 

conference call, which he claims is proof of the administrative judge’s bias.  Pet. 

Br. 48.  This contention is without merit. 

“An administrative judge’s conduct during the course of a Board proceeding 

warrants a new adjudication only if the administrative judge’s comments or actions 

evidence a deep-seated favoritism or antagonism that would make fair judgment 

impossible.”  Bieber v. Dept. of the Army, 287 F.3d 1358, 1362-63 (Fed. Cir. 

2002).  There is a presumption of honesty and integrity on the part of the presiding 

official.  Alexander v. Office of Personnel Mgmt., 21 Fed. Appx. 919, 924 (Fed. 
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Cir. 2001).  The burden is on the appellant to establish any actual bias or an 

intolerable risk of unfairness.  NEC Corp. v. United States, 151 F.3d 1361, 1371 

(Fed. Cir. 1998).   

While Mr. Noble claims that he has shown “undisputed evidence” that the 

administrative judge made “false statements” of fact, he does not specify what 

these false statements were and where they appear in the record.  Pet. Br. 47-48.  

To the extent that any such misstatements were made by the administrative judge, 

Mr. Noble has failed to demonstrate that they were the result of any impartiality or 

bias on the part of the administrative judge.  See Madison v. Dept. of Air Force, 32 

M.S.P.R. 465, 469 (1987) (“[A]n administrative judge’s mistaken representations 

of facts and arguments, if any there be, may not be presumed to result from 

partiality absent a substantial showing of personal bias.”).  The board reviewed the 

record and concluded that there was no evidence in the record to conclude that the 

administrative judge was biased.  RA8.  Since Mr. Noble has failed to specify what 

the allegedly false statements were and how they demonstrate bias on the part of 

the administrative judge, he has failed to satisfy the burden of overcoming the 

presumption of honesty and fairness that applies to the administrative judge’s 

conduct.  
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Accordingly, the board’s holding that Mr. Noble failed to demonstrate that 

the administrative judge was biased and should have been disqualified is supported 

by substantial evidence and should be affirmed. 

K. Did the Board Err by Holding that It Lacked Jurisdiction over 
Mr. Noble’s Constructive Suspension Claim?     
 

Mr. Noble’s eleventh and final legal claim is that the board erred by 

dismissing his separately docketed constructive suspension claim, Case No. DC-

12-0054-I-1, because he was entitled to a separate jurisdictional hearing.  Pet. Br. 

48-49.  This contention is without merit.   

 “The board’s subject matter jurisdiction to adjudicate agency actions is 

limited.”  King v. Reid, 59 F.3d 1215, 1217 (Fed. Cir. 1995).  The board’s 

jurisdiction “is not plenary; rather it is limited to actions designated as appealable 

to the [b]oard ‘under any law, rule, or regulation.’” Prewitt v. Merit Sys. Prot. Bd., 

133 F.3d 885, 886 (Fed. Cir. 1998) (quoting 5 U.S.C. § 7701(a); citing Martinez v. 

Merit Sys. Prot. Bd., 126 F.3d 1480, 1482 (Fed. Cir. 1997)). 

 5 U.S.C. § 8461(e)(1) grants the board jurisdiction to entertain appeals from 

“an administrative action or order affecting the rights or interests of an individual.”   

As noted by the board, whether there has been such an administrative action 

depends on examining the totality of the circumstances “by an objective standard, 

not the employee’s purely subjective evaluation.”  Heining v. Gen. Servs. Admin., 

68 M.S.P.R. 513, 520 (1995).   

29 



The record in this case demonstrates that the administrative judge 

specifically informed Mr. Noble of the jurisdictional requirements and burden.  

RA85-86.  The record also shows that Mr. Noble specifically responded to the 

jurisdictional issue in his Declaration dated December 7, 2011.  RA89-94.  Mr. 

Noble was also given the opportunity to conduct discovery, call witnesses to testify 

on his behalf at the hearing, and provide two separate written declarations in 

support of his claims.  While Mr. Noble is correct that he was not given a specific 

jurisdictional hearing, this Court has held that where an appellant is given the 

opportunity to present evidence at a full hearing on the merits, an administrative 

judge’s failure to hold a separate jurisdictional hearing provides no grounds for 

relief.  Spencer v. Dept. of the Navy, 327 F.3d 1354, 1356-57 (Fed. Cir. 2003).  Mr. 

Noble has not provided any claim that he would have presented any more or 

different information he at a jurisdictional hearing that he did not present in either 

written form or the day-long merits hearing in his case, which gave him ample 

opportunity to introduce substantial information regarding his many issues with the 

Service and argue that his working conditions had become so intolerable that a 

reasonable person in his situation would have felt compelled to do what he did.   

The evidence introduced and arguments made by Mr. Noble were reviewed 

by the board, which determined that there was no agency action that would compel 

a reasonable person to absent himself from work, so as to constitute a constructive 
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suspension.  Cf. Gerges v. Dept. of the Navy, 89 M.S.P.R. 669 ¶¶ 8-20 (2001) 

(despite many complaints and difficulties with his employer, appellant had failed 

to demonstrate that working conditions were so bad as to rise to the level of 

constructive suspension).  

Accordingly, the board properly concluded that it did not have jurisdiction to 

adjudicate the appeal, and its decision to dismiss the constructive suspension action 

should be upheld.  

4. Did the MSPB fail to consider important grounds for relief?  If so, what 
grounds?            

 
 No. 
 
5. Are there any other reasons why the MSPB’s decision was wrong?  If 

so, what reason?           
 
 No. 
 
6. What action (relief) do you want the Court to take in this case?   
 
 We respectfully request that the Court affirm the decision of the board 

affirming the initial decision upholding Mr. Noble’s removal and dismissing Mr. 

Noble’s constructive suspension appeal for lack of jurisdiction. 

7. Do you want to argue before the Court in person?  What are the reasons 
why argument will aid the Court?        

 
 No. There are no legal issues presented by this appeal as to which oral 

argument would benefit the Court. 
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      STUART F. DELERY 
      Acting Assistant Attorney General 
 
      JEANNE E. DAVIDSON 
      Director 
 
      s/ Steven J. Gillingham 
      STEVEN J. GILLINGHAM   
      Assistant Director 
     
      s/ Martin M. Tomlinson 
      MARTIN M. TOMLINSON 
      Trial Attorney 
      United States Department of Justice 
      Commercial Litigation Branch 
      Civil Division  
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      Washington, DC 20044  
      Tel:  (202) 307 0252  
      Fax: (202) 514 8624 
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MERIT SYSTEMS PROTECTION BOARD 

David W. Noble Jr., 
Appellant 

Docicet No. DC-0752-11-0880-I-1 
v. 	 Date: February 21, 2012 

United States Postal Service, 
Agency. 

Appellant's Petition for Review 

I. Statement of Facts. 

A. Background. 

This case is about the removal on AWOL charges of appellant David W. Noble, Jr., who 

has been a city letter carrier employed by the agency for more than 36 years and who had an 

unblemished disciplinary record at the time of his removaL From 1979 through most of 1993 

appellant toolc leave from his job with the agency to work on behalf of the National Association 

of Letter Carriers, AFL-CIO, the union that represents the agency's city letter carriers.' 

Appellant lost his job with the union in 1993 when he filed internal charges against the union's 

entire 28-member executive council for making payments to themselves which had not been 

approved by the membership, and which had not been reported to the membership. z  In 1994 

appellant filed a suit in federal court against the union's highest ranking officers for breaching 

'Tab 8, ¶ 2. 

ZId.,1I 3. 
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MERIT SYSTEMS PROTECTION BOARD 

David W. Noble Jr., 
Appellant 	

Docket No. DC-0752-12-0054-I-1 
v. 
	 Date: Apri120, 2012 

United States Postal Service, 
Agency. 

Appellant's Petition for Review 
I. Statement of Facts. 

This case is about a constructive suspension. By letter dated February 8, 2011 appellant 

notified the agency that he considered himself to have been constructively suspended since 

January 14, 2011 because of intolerable working conditions.' While appellant had been 

suspended by the agency on numerous previous occasions, appellant had not before notified the 

agency that he was constructively suspended. As of February 2011 appellant did not know that 

constructive suspensions because of intolerable working conditions were appealable to the 

MSPB, and the agency did not notify appellant that his claim that he was constructively 

suspended might be appealable to the MSPB. 2  When appellant did not return to work after 

February 8"' the agency charged appellant with being AWOL and removed him effective on or 

about July 22, 2011. 3  At the time of the removal appellant had more than 36 years of service and 

'AF, Tab 8. December 7, 2011 Declaration of~David W. Noble, Jr. 

zld. 

3 Id. November 7, 2011 Declaration of David W. Noble,Jr. 
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David Noble, Jr. vs. United States Postal Service 11-04-2011 
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1 French? 

	

2 	A 	No, I was not. 

	

3 	Q 	What happened? 

	

4 	A 	They refused to meet with me or, as I like 

5 to say, they tried to make the grievances untimely by 

6 avoiding meeting with me. 

	

7 	Q 	Does that package of materials indicate that 

8 you made an informations request to management about 

9 those grievances? 

	

10 	A 	(Examining the document.) 

11 Let me see that in here. Yes, it's a request here for 

12 information And it is signed by William French on 

	

13 	11/26/10. 

	

14 	Q 	And did Mr. French provide you with any 

15 maerials which you requested? 

	

16 	A 	No, he did not. 

	

17 	 MR. NOBLE: That's all I have. 

	

18 	 THE COURT: Mr. Furgeson? 

	

19 	 MR. FURGESON: I have a few questions here. 

	

20 	 CROSS EXAMINATION 

	

21 	 BY MR. FURGESON: 

	

22 	Q 	Mr. Poe was out how long on LWOP or AWOL? 

(866) 448 - DEPO 
www.CapitalReportingCompany.com  O 2012 
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1 	A 	I can't remember the exact length of time, 

2 but just to give you a ballpark figure somewhere 

3 between a month or two. 

	

4 	Q 	And what happened to him? Was he 

5 disciplined? 

	

6 	A 	He was brought in. He was taken into the 

7 office. They talked to him. He had no explanation. 

8 He went back to his route and a few days later they 

9 called him back in and gave him a letter. 

	

10 	Q 	A letter of? 

	

11 	A 	A letter of warning, 7-day suspension, 14- 

12 day suspension. 

	

13 	Q 	And who did that? Who issued that? 

	

14 	A 	The supervisor, I think, Brandon Toatley did 

15 it one time and Mr. Sterling Colter and William French 

16 did it another time. 

	

17 	Q 	For AWOL? 

	

18 	A 	For AWOL, yes. 

	

19 	Q 	Okay. And how much AWOL for each time? 

	

20 	A 	It's hard to remember off the top of my 

21 head. He had anywhere from seven days to 28 days each 

22 time they called him in. 
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1 Q And he provided no documentation? 

2 A No documentation. 	No explanation, 	nothing. 

3 Q Did you represent him? 

4 A Yes. 

5 Q And do you know why they allowed him to come 

6 back to work? 

7 A No, 	I don't. 	I have no idea. 

8 Q They just said it was okay? 

9 A No, 	they didn't say anything. 	They just 

10 filled out the paperwork and gave him a letter in a 

11 couple of days. 

12 Q And was Mr. 	Ingram -- how much AWOL did he 

13 have? 

14 A Mr. 	Ingram had about three days of AWOL. 	He 

15 had been -- it was three days. 	I think it had happened 

16 about three times. 

17 Q And who issued him discipline? 

18 A Mr. 	Colter and Mr. 	French. 

19 Q The discipline in relation to Mr. 	Poe was 

20 that resolved through the grievance procedure or was it 

21 just accepted? 

22 A No. 	I don't know. 	I don't have the 
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1 resolution, so I can't tell you exactly what happened 

2 with the case. 

	

3 	4 	Do you have the discipline? 

	

4 	A 	No. I don't have any of the records. 

	

5 	Q 	Why wouldn't you bring them, if you had them 

6-- if you met with him? 

	

7 	A 	Because I'm no longer the steward. 

	

8 	Q 	Okay. Now, what about -- is the mail line -- 

9 does the mail line pick up in November and December? 

	

10 	A 	Yes, if does. 

	

11 	Q 	Now, Mr. -- you claim Mr. French didn't 

12 provide you -- to meet with you -- 

	

13 	A 	No, he did not. 

	

19 	Q 	-- and you moved on to the next step of the 

15 discipline; isn't that correct? 

	

16 	A 	Yes. 

	

17 	Q 	Okay. And so Mr. -- the grievance will still 

18 be heard by somebody at another level, right? 

	

19 	A 	Yes. Yes. It goes to the formal labor 

20 represenative. 

	

21 	Q 	And if someone can't meet with you in a 

22 timely fashon, that's what you do as a union steward? 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 

DAVID NOBLE, 	 DOCKET NUMBER 

Appellant, 
	 DG0752-12-0054-I-1 

v. 

UNITED STATES POSTAL SERVICE, 	DATE: 	NOV 2 2 2011 

Agency. 

ORDER TO SHOW CAUSE 

There is a question whether this appeal is untimely filed and within the 

Board's jurisdiction. As a result, the Board might dismiss the appeal as untimely 

filed or for lack of jurisdiction without addressing the merits of the case. This 

Order provides necessary information concerning the timeliness and jurisdictional 

issues and steps you, the appellant, must take to show that the Board should not 

dismiss the appeal as untimely filed or for lack of jurisdiction. You, the 

appellant, 	seem 	to 	be arguing 	that 	you were 	subjected 	to 	a constructive 

suspension between the dates of January 14, 2011 through July 23, 2011, due to 

intolerable working conditions. 

A. TIMELINESS 

There is a question whether you timely filed an appeal of your constructive 

suspension claim within the deadline required by the Board's regulations. As a 

result, the Board might dismiss your constructive suspension claim as untimely 

filed without addressing the merits of that issue. This Order provides necessary 

information concerning the timeliness issue and steps you must take to show that 

the Board should not dismiss the constructive suspension claim as untimely. I 

ORDER the parties to follow the procedures set out below. 
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Notice and Order to the A~pellant 

With certain exceptions that are not relevant to this case, an employee must 

file an appeal with the Board no later than 30 calendar days after the effective 

date, if any, of the action he is challenging, or 30 days from the date he received 

the agency's decision, whichever is later. See 5 C.F.R. §§ 1201.22(b); 1209.5(b). 

Here, in your appeal, you wrote that you received the agency's final decision 

letter on July 6, 2011, and that the effective date of the action you are challenging 

occurred on July 22, 201 l. 

In the prehearing submissions you filed in your removal action, you noted 

that you believe you were subjected to a constructive suspension. According to 

your September 1, 2011 declaration, you indicated that you have filed previous 

Board appeals challenging alleged improper suspensions and so you are well 

aware that such actions may be appealed to the Board and you are cognizant of 

your burden of proof in such actions. In fact, it seems you may have filed two or 

three appeals of alleged or actual suspensions. Noble v. U.S. Postal Service, 

MSPB Docket No. DC-0752-OS-0606-I-1 (Initial Decision, Oct. 21, 2005) (AJ 

dismissed appeal of agency's action placing you on enforced leave); Noble v. U.S. 

Postal Service, MSPB Docket No. DC-0752-OS-0606-I-2 (Initial Decision, May l, 

2006) (AJ dismissed as moot your refiled appeal of agency action placing you on 

enforced leave); Noble v. U.S. Postal Service, MSPB Docket No. DC-0752-10- 

0113-I-1 (Initial Decision, Jan. 12, 2010) (AJ reversed agency's imposition of a 

21-day suspension). 

Based on my review of your prehearing submissions and the comments you 

made during the second prehearing conference in your removal appeal, it appears 

that you are claiming the agency constructively suspended you from January 14, 

2011 "to date." If that is true, then you first had a right to appeal to the Board 

30 days after January 29, 2011 (at which point the suspension had elapsed beyond 

14 days from January 14 `h , when you claim the suspension period began). 
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Although you said you believed the agency was continuing to constructively 

suspend you, the record clearly reflects that you were removed from the federal 

service on July 24, 2011, and so you could not possibly have been subjected to a 

constructive suspension after you were no longer employed by the government.~ 

The date of filing an e-filed appeal is based on the e-filing submission date noted 

in the lower portion of the Board's appeal form. According to your appeal, you 

filed your e-file appeal on August 15, 2011. Thus, it appears as if your appeal 

was untimely filed by more than seven months (if January 29, 2011 is the correct 

filing date). 

You, the appellant, have the burden of proving that your appeal was timely 

filed, or that good cause exists for the delay. To establish good cause for the 

untimely filing of an appeal, a party must show that he exercised due diligence or 

ordinary prudence under the particular circumstances of the case. Alonzo v. Dep't 

of the Air Force, 4 M.S.P.R. 180, 184 (1980). To determine if an individual has 

shown good cause for an untimely filing, the Board will consider the length of the 

delay, the reasonableness of the appellant's excuse and his showing of due 

diligence, whether he is proceeding pro se, and whether he has presented 

evidence of the existence of circumstances beyond his control that affected his 

ability to comply with the time limits or of unavoidable casualty or misfortune 

which similarly shows a causal relationship to his inability to timely file a 

petition. See Moorman v. Dep't of the Arrrzy, 68 M.S.P.R. 60, 62-63 ,(1995), aff'd, 

79 F.3d 1167 (Fed. Cir. 1996) (Table). 

~ Further, the record reflects that, in removing you, the agency charged you as being 
absent without leave (AWOL). Thus, based on what you are arguing, the agency placed 
you on constructive suspension from January 14, 2011, until the date when you were 
charged as AWOL. In your response to this Order, you must clarify when you believe 
the AWOL period began and ended, and when you believe the constructive suspension 
period began and ended, and state why you believe this. 
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If you are claiming that your appeal was untimely filed as a result of an 

illness, you must: (1) identify the time period during which you suffered from the 

illness; (2) submit medical evidence showing that you suffered from the alleged 

illness during that time period; and (3) explain how the illness prevented you 

from timely filing you appeal or requesting an extension of time to file. Lacy v. 

Dep't of the Navy, 78 M.S.P.R. 434, 437 (1998). Although medical evidence is 

preferable as evidence supporting a claim that there is good cause for waiver of 

the Board's deadline for filing due to a physical or mental illness, there is no 

reason to limit the supporting evidence to only medical evidence if you explain 

why medical evidence is unavailable. To establish good cause for waiver of the 

Board's filing deadline based on physical or mental illness, there ~is no general 

incapacitation requirement; rather, you are required to explain only why your 

alleged illness impaired your ability to meet the Board's filing deadline or to seek 

an extension of time. 

You are ORDERED to submit factual evidence on this issue within 

15 days of the date of this Order. This evidence must be received by the Board 

and the agency within 15 days. Your response to this Order must be in the form 

of an affidavit, sworn statement, or declaration under penalty of perjury, 

28 U.S.C. § 1746, a forrri for which is found in the Board's regulations at 

5 C.F.R. Part 1201, Appendix IV. Although there are limited circumstances in 

which a hearing may be held on the question of the timeliness of an appeal, you 

should submit all evidence and argument you wish me to consider on that issue, 

and not withhold anything in expectation that a hearing may be held. 

If there is no hearing in this appeal, the record will close on this issue 

20 days from the date of this Order. That means that no evidence on this issue 

received after that date will be accepted unless accompanied by information 

showing that it is new and material evidence not available before the record 

closed. 5 C.F.R. § 1201.58(c). If your appeal is untimely filed and you fail to 

establish good cause for waiving the filing deadline, the appeal will be dismissed. 
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ORDER TO THE AGENCY 

The agency is ORDERED to file any evidence that it has on the timeliness 

issue, so that it is received within 20 calendar days of the date of this Order, and 

may submit argument as well. 

B. JURISDICTION 

The Board may not be able to exercise jurisdiction over your appeal. 

Constructive suspension claims generally arise in two situations: (1) when an 

agency places an employee on enforced leave pending an inquiry pending his 

ability to perform; or (2) when an employee who is absent from work for medical 

reasons asks to return to work with altered duties, and the agency denies the 

request. Hamiel v. U.S. Postal Service, 104 M.S.P.R. 497, ¶ 4(2007). Proof of 

intolerable working conditions compelling an employee to be absent, however, 

may also support a finding of a constructive suspension in certain circumstances 

where the employee also shows that he put the agency on notice of the 

objectionable working conditions and requested assistance or remediation from 

the agency. See Brown v. U.S. Postal Service, 115 M.S.P.R. 88, ¶ 8(2010); Sage 

v. Dep't of the Army, 108 M.S.P.R. 398, ~ 5(2008); Peoples v. Dep't of the Navy, 

83 M.S.P.R. 216, ¶¶ 5-11 (1999). 

You must make nonfrivolous allegations of fact that the Board has 

jurisdiction over your appeal as a constructive suspension. Specifically, you must 

allege facts, which if proven, would show that your working conditions were so 

intolerable that a reasonable person in your position would have been compelled 

to absent him or herself from the workplace. See Wegener v. Dep't of the 

Interior, 89 M.S.P.R. 644, ¶ 13 (2001); Peoples, 83 M.S.P.R. 216, ~¶ 5-7. In 

addition, you must allege facts, which if proven, would demonstrate both that you 

put the agency on notice of the existence of the objectionable working conditions 

and that you requested assistance or remediation from the agency. Wegener, 

89 M.S.P.R. 644, ~ 13; Peoples, 83 M.S.P.R. 216, ¶¶ 8-9. 
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If you make nonfrivolous allegations of fact that your absences were 

involuntary, you will be entitled to a jurisdictional hearing on your constructive 

suspension claim. Peoples, 83 M,S.P.R. 216, ¶ 13. In constructive adverse 

actions, subject matter jurisdiction and the merits of the appeal are intertwined. 

Heath v. U.S. Postal Service, 107 M.S.P,R. 366, ¶ 6 (2007). Therefore, 

nonfrivolous allegations do not establish jurisdiction; rather, the appellant must 

prove by preponderant evidence that the act was involuntary to establish 

jurisdiction. Id.; see Mojarro v. U.S. Postal Service, 113 M.S.P.R. 335, ¶ 11 

(2010), 

Unless you present a nonfrivolous allegation of jurisdiction, supported by 

the production of factual evidence, the appeal will be dismissed for lack of 

jurisdiction without benefit of a hearing. See Scharf v. Dep't of the Air Force, 

710 F.2d 1572, 1574 (Fed. Cir. 1983). There is no law that requires the Board to 

hold a hearing on the threshold issue of jurisdiction. However, if you make a 

nonfrivolous allegation that the Board has jurisdiction over this appeal, you 

would be entitled to a hearing on the jurisdictional question. Burgess v. Merit 

Systems Protection Board, 758 F.2d 641, 643 (Fed. Cir. 1985). Nonfrivolous 

allegations of Board jurisdiction are allegations of facts which, if proven, could 

establish a prima facie case that the Board has jurisdiction over the matter in 

issue, Ferdon v. U.S. Postal Service, 60 M.S.P.R. 325, 329 (1994). 

You have the burden of proving that the instant appeal is within the 

Board's jurisdiction and that the Board should grant you a hearing. 5 C.F.R. 

§ 1201.56(a)(2). You, therefore, are ORDERED to submit factual evidence on 

these issues within 15 days of the date of this Order. This evidence must be 

received by the Board within 15 days. 

I also ORDER the agency to file a response on this jurisdictional issue, to 

be received within 20 calendar days of the date of this Order. Unless I tell the 

parties otherwise, the record on this issue will close on the date the agency's 

response is due. That means I will not accept any more evidence or argument 
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prior to making a finding on whether the appellant has made a non-frivolous 

allegation on the jurisdictional issue unless the party submitting the evidence or 

argument shows that it was not readily available prior to the close of the record. 

5 C.F.R. § 1201.58(c). If there is no jurisdiction, the appeal will be dismissed. If 

there is jurisdiction, the appeal will be processed and a hearing will be conducted. 

FOR THE BOARD: 

	

	 ~ 	~~. 	 . 
Daniel Madden Turbitt 
Administrative Judge 
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I certify that the attached Document(s) was (were) sent as indicated this 

day to each of the following: 

Appellant 

Electronic Mail 	David Noble 
1 Fenceline Drive 
Gaithersburg, MD 20878 

A~ency Representative 

Electronic Mail 	Stephen W. Furgeson 
United States Postal Service 
Capital Metro Law Office 
8200 Corporate Drive 
Landover, MD 20785-2200 
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Legal Assistant 
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December 7, 20I1 Declaration of David W. Noble, Jr. 

1, David ~U. Noble, Jr., make t~is declaration based on personal knowledge. Eor evidence 
supportin~ the alLegations befow, please refer to the declarations and exhibits I submitted in 
Noble v. U.S. Postal Service, MSPB Docket No. DC-0752-11-0880-I-1. 

A. Timeliness. 

l. In February ?O11 1 knew that a preference eligible employee had appeal rights to the 
MSPB for, inter alia, suspensions of more than fourteen days in which the Posta] Servir.e 
notitied an employee of the suspension. I had in 2005 and 2009 appealed suspensions to the 
MSPB. As to both the 2005 and 2009 actions the Postal Service notif ed me that I was 
suspended. 

2. In February ?O11 I w•as familiar wittx the concept of constructive suspensions as a 
result of my work in administering the collecti~~e bargaining agreernent through its grievance 
procedure and as a result of work involving EEO complaints. How •ever, I did not know•  in 
February 2011 that the MSPB recognized the concept of const~ctive suspensions caused by 
intolerable working canditions. 

3. As described in the attached 1Vo~ember 7, 2011 Declaralion ofDavid YT'. Noble, JY, 
from January 2010 through January 2a] 1 rny working conditions deteriorated severely. 

4. On January 13, 2011 I requested b4 hours of sick leave and annual leave for the periad 
January- 3— Jaaluary 12. ] gave my request to my supervisar, Bill French, aLong w •ith medical 
documentation su~portin~ my request. French approved the Ieave on the spot. I told French that 
I needed to be paid far the leave as soon as possible so that I cot~ld get cardiac medications for 
myself and for my wife and asked that ]Ze make sure that the money would be paid on January~ 
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21 S', which was the next pa5~ day. 

5. I didn't get paid for the leave on January 21 ~` or an Februaay 4"', the second pay c~ay. 
cantacted my union representatives and asked that they find out ~vhy I hadn't been paid and that 
they initiate a grievance conceming the non-payment. 

6. By letter dated January 31, 20i 1 agency representative Antania Jones wrote to me and 
stated that 1 had been AWOL since December 14, 2010. Jones included a resignation form with 
th e I etter. 

7. T spoke to one of sny union representatives — Randy Williams — ~n February 7` h  by 
phone to find out whether he had gotten any inf~rmation trom Jones or French. Williams told 
me that both Jones and French refused to speak with him about it, and that French refused to 
meet with Williams to permit Williarns to initiate a grievance concerning the failw •e to pay me 
far the leave. 

8. Sy~ letter dated February 8, 2U11 I replied to Jones' Letter, telling him, inter alia, that I 
had been constructivel}~ suspended after January 13"' as a result of intolerable working 
conditions, which I briefly described beginning with the then three-week deiay in obtaining the 
cardiac medications that French had caused bV stalLing on processing my leave request. 

9. I had no choice but to notify the Postal Service that I considered rnyself to have been 
constructively suspended. The cumulative effect of years of abuse by the Postal Service, which 
ill-treatment had intensified since the arrival of French and CoIter in the second half of 2010, had 
made it impossible for me to continue to work. 

10. Using M5PE's ~yebsite's search on February~ 8 `h I]ooked for cases inv~lvina 
constructive suspensions and f~und more [han ~00. I read about 20 recent cases and they were 
al] ab~ut situations in which lit~ited duty had been denied. None of the cases I read invoived 
contentions that ~vorkin~ conditions were intolerable. 

1]. The collecti.ve  bargaining agreement provides strang protections a~ainst ananaaement 
abuse of employees. IncI~ded among the exhibits I submitted in my removal case are examples 
of the suc~essful invocation of those protections through arhi~ration. Because the MSPB did not 
seem to have addressed the concept of constructive suspensions caused by employer abuse, and 
becausc tlie union had enjoyed success (at least as to other employees) in addressing intolerab~e 
working conditions through the grievance procedure, I decided to request the union to pursue a 
grievance concerning the constructive suspension I identified in my February 8 `" letter to Jones. I 
made such a request, but to my lcnowledge the union did not pursue the grie~~ance. 

12. At no time after February 8` h  did the Postal Service notify me of a right to appeal to 
the MSPB the constructive suspension I identified in my letter to Janes. 

13_ The agency's duty to provide MSPB notice arises ~vhen the employee has made the 

Page 2 of 6 

12/07/2011 WED 20:19 [TX/RX NO 6946] ~ 003 
Noble v. Unites States Postal Service, No. 2013-3045 

Respondent's Appendix 88



Nov 14 11 04:49a 	 f~ 	 J'' 1 	 p.4 

~~~~ 	 ~ ~ 

a~ency a~vare of facts or arguments that, "if the agency accepted an ernployee's 
eha~•acterization of the events, the agency would recognize that review could be I~ad 
before the Board." }'uni v. Merit Systerns Protection Board, 784 F.2d 381, 386 n.4 (Feti. Cir. 
1986). 

l4. An appellant v~,~~o should have been advised of his appeal rights, but was not, is not 
required to show•  that he exercised due diligence in attempting to discover his appeal ri~hts. 
Rather, the queslion ~s whether the appellant ~vas dilibent in filinb an appeal ... after he learned 
he could do so. Gengt•iclz v. U.S. Pns~al,Service, 67 M.S.P.R. 58~, 588 (199~}. 

l 5. After rny removal became effective on July 22, 2011 I spent several days using the 
I~ZSPB's w•ebsite's search to look for issues I expected to arise ance I filed an appeal. A fetiv days 
before I tiled the August 15, 201 1 appea[ I found a constnictive suspension case based on 
intolerable w~orking conditions. Such cases, it turns out. comprise fewer than 1% of ihe total 
constructive suspension cases decided by MSPB. As a result of findiug that case I"learned" that 
I could appeal ~~y January 2 p 11 constructive suspension to the MSPB, and promptly did so in 
conjunction ~vith the appeal of my removal. 

B. Jurisdiction. 

1. ~ntolerable working conditions. 

a. A constructive adverse aciion arises when ar~ agency's conduct leaves an employee no 
alternative but for the employee, involuntarity, to impose thc adverse action on himself or 
herself. For example, alihough a resignation is ostensibly a voluntary separation from 
employment, it is possible that an employee can be coerced into resigning by actions of the 
employing agency~. In other words, the facially voluntary action by the employee may actually be 
involuntary. Such an involuntary~ adverse action is known as a constructive adverse action, and a 
long line of cases has established that tl~e I3oard's jurisdiction extends to an involuntarily 
z~nposed adverse action. Garcia v. Department of Homeland Seci.rrity, 437 F.3d 132? (Fed. Cir. 
2006). 

b. A consiructive adverse action may be found on the basis of e~~idence that an employer 
deliberately sought to place an employee in a position that jeopardized his or her health. See, 
e.g., Spence ~~. lviarylar~d Cas. Co., 995 F,2d 1147, 1 156 (2d Cir, 1993); Meyer v, B~o~~n & Rool 
Construction Co., 661 F.2d 369, 371-72 (Sth Cir. 1981). Here, the agency has taken health- 
jeopardizing actions against me on several occasions: First, by sabotaging my attempts to get 
paid for annual and sick leave, thereUy preventing me from obtaining needed cardiac 
medications. Second, by holding my route far out of adjustment for more than six years and by 
ordering me to work overtime every day while knowing that my physician had recommended that 
I not 5,vork orertime. Third, by keeping me wit~out health insurance for several months, while 
reiusing to communicate with me about the insurance, and othenvise sabotaging and delaying my 
efforts to reacquire insurance. 
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c. A constructive adverse action may be found in part on t~e basis of evidence ihat an 
employer su~bested or encouraged an employee to resign. Clowes ~~. AZlegheny Val~ey I~ospital, 
991 P.2d 1159, 1161 (~d Cir.), cert. denied, 510 U.S. 964 (1993}. In his letter to me dated 
January 31, 2011 Antanio Jones included a resignation form. 

d. A constructive adverse action may~ be found on the basis of evidence that an employer 
reduced an employee's rate of pay with a discriminatory intent J.P. Stevens & Co. v. NLRB, 461 
F.2d 490, 494 (4#h Cir. 1972). Here the agency reduced my pay by about 4% by failing and 
refusing to ~ay rrie for five holidays after September 2010 although required by the collective 
bargaining agreement to make the payments, and although it rnade the payments to 200,000 other 
]etter carriers. 

e_ A consEructive adverse action may be found on the basis of evidence that an ernployer 
attempted to set an employee up on a false charge. Suders v. Easton, 325 F.3d 432 (3d Cir. 
2003). Here Sterling Colter and Brandon Toatle} r  attempted to set nne up on a false charge af 
A~u~L by: First, telling me on July 29, 2010 that I was suspended, second, by telling me on 
August 4, 2~ 10 that I had not been suspended, and, third, telling me when I returned to work that 
I had been A~~'OL since July 29, 2010. 

f. A constructive adverse action may be found, in part, on the basis of evidence that an 
einployer socia[ly ostracized an employee. Shurp v. City~ of Houston, ] 64 F.3d 923, 934 (Sth Cir. 
1999). Here the agency has engaged in a long-standing pattern of refusal to communicate with 
me. Notable examples of management silence include, but are not Iimited to: Antonio Jones' 
failure to ans~ver my February 8, 2011 letter, Ste<<e Fur~eson's failure to comply with the 
administrative judge's order to notify me when t~e agency be~ieved it had restared me to the 
status quo ante after the 2009 suspension, Steve Furgeson's and Brian Fletcher's failures to 
answer my April 2~10 ernails concerning my health benefits, Brandon Toatley's failure to answer 
my May 2009 and February 2010 letters, and Bill French's, Sterling Colter's and Paris 
VVashington's failure to respond t~ my communications concerning the address to which I should 
send rny response to the April 20i 1 notice of propused removal. The exhibits I submitted in my 
removal case mention numerous other examples of management fail~re or refusal to respond to 
my oral and K~ritten communications_ 

g. A constructive adverse action may be found on the basis of evidence that an employer 
made a threat of disciplinary action that ihe agency knows is not sustaina~le. Schaflt~ v. Unated 
Srures Nuvy, 810 F, 2d 1133, 1136 (Fed. Cir. ]987)_ Here on August 12, 20]0 Sterling Colter 
publicly threatened to fire me if I brought back undelivered mail to the station. I brought back 
undelivered mail that day, as 1 had on e~~ery day since Ma_y  2410, and as I continued to do every 
day for the remaindcr of 2010. No disciplinary action l~vas ever taken against rne for bringing 
back unde[ivered mail. That is hecause bringing back undelivered nraail, w~ithout more, does not 
provide cause for disciplinary action. 

h. Evidence of a Iack of recourse ~7thin an ernployer's organization can contribute to a 
case for constructive adverse action. Hovvard v. Burns Brothers, Inc_, 149 F.3d 835, 842 (8th 
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Cir. 1998). Similarly, "[i]f an employee [absents herself] because she reasonably believes there 
is no chance for fair treatment, there has been a constructive [adverse action)." Kimzey v. 
Wal-Iv1art Stores, Inc., 107 F.3d 568, 574 (8th Cir. 1997). Here the agency has blocked my 
access to the collectively-bargained-for grie~~ance procedure for almost four years, and for ~~ears 
before that refused to honQr the settlements it entered into of grievances I had asked the union to 
pursue. For me, filing grievances has been an almost corr~pletely fut~le endeavor. 

i. The effeet of a number of adverse conditions in the v~~orkplace is cumulative. .A 
constructive [adverse action] occurs if a reasonable person subjected to the same conditions as 
the plaintiff would have felt connpelIed to step down. Because a reasottable person encounters 
life's circumstances cumulatively and not individually, it is error to treat the various conditions as 
separate and distinct rather than additive. Chertknva v. Connecticttt Getieral Life Insut~ance Co. 
92 F.3d 81 (2" d  Cir. 1996). 

2. Notice of ob3ectionable working conditions and requests for remediation. 

a. 1 wrote letters to the abency in 2009, 2010, and 20I ~ detailing objectionable working 
conditions and reguesting rernediation. Copies of the letters were included as exhibits in my 
removal a~peal. The first two letters were addressed to Brandon Toatley, the third was addressed 
ta Antonio Jones. 

b. I have attempted to notify the agency of objectianable workin; conditions and to 
request remediation by usin~ the collective bargaining agreement's grievance procedure. For the 
most part my efforts over the past four years have been blocked, as described in the l~ovember i, 
2~11 Decluration ofDavid T~Y. ~v'oble, Jr. 

C. Miscel[any. 

l. Footnote 1 of the November 22, 2011 Order to Sho~~ Cause states: "Further, the 
record reflects that, in removing you, the agency charged you as being absent without leave 
(A11~,'QL). Thus, based-on wllat yt~u are ar~uing, the agency placed you on constructive 
suspension from January 1=~, 201 1, until the date you were charged as AW~L. In your response 
to this Order, you must clarify when you believe the AWC}L period began and ended, and when 
you betieve that the constructive suspension period began and ended, and state «hy you believe 
thi s_" 

I believe that the constructive suspension began on Jarivary l4th and has continued 
without break since that tirne. January I4~'' was the date that the cumulative effect of mv bad 
working conditions became unbearable. The suspension has not ended because nothing about my 
intolerable w~orking conditions has changed: My route hasn't been adjusted and Bill French has 
not indicated that he v~ •ill stop ordering me to work overtime every day, I haven't been paid for 
the July 29, 2010 sus~ension and no action has been taken against Sterlin~ Cotter and Brandon 
Toatley for tr5~ing to sct me up on false charges, I stil[ haven't been paid for ihe five missed 
holidays ar for the full amount of the annual leave and sick leave that was approved on Tanuary- 
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13' h, and the agency continues to block m~~ access to the grievance procedure. 

A person ~vha succeeds in pro~ ring a constructive [adverse actiot~] because of intolerable 
wor~Cing circumstances provides the necessity for the agency to correct its wrong. A work 
envirunrnent so iniolerable that no reasonable person can remain in it is an environment that must 
be changed, for the better. It is to the improved environment that the successful ...]itigant 
should be reinstated. Nebblett v. Office of Personnel Nlanagement, 237 F.3d 13~3 (Fed. Cir. 
41 !3 0!2001). 

I don't believe I was ever AtiVOL. Instead, I was constructively suspended during the 
entire period the agency charged me with being A~~OL. Furthermore, the Postal Service sent me 
a]etter dated June 21, 2011, notifying n~e that I had been on lang term LWOP since .Tanuary 14, 
20l l_ Exh. TT. {[n my Februaty 8`" letter to Jones, I had said t~at I had been constructively 
suspended since 3anuary 14, 2011.) E;~h. E. A Form ~0 accornpanied the ]ettcr, and also 
indicated thak I had been placed on long-term LVt~OP effective January 14, 201 l. Exh. D. 
"LWOP" is an approved leave status, and is not a synonym for "AWOL." Exh. C. I have been 
involved in the administration of the collective bargaining agreement for more than 36 years, and 
I have never even heard a managerrtent representative assert that LWOP and AVl-'OL are the same 
thin~, or thaf an AWOL charge may be lodged against an employcc who is in an approved leave 
status. I am unaware of any authority supporting such propositions. Exh. C was published by the 
agency's headquarters level and cannot possibly be superceded by a first level sapervisor's 
opinion that contr-adicts it. 

2. Tn the I~overnber 22, 2011 Order to Show Cazese the judge stated: "[T)he record 
clearly reflects that you were removed from the federal service on July 24, 2a31, and so you 
could not possibly have been subjeeted to a constructive suspension after you were no longer 
employed by the ~overnment." This statement is incorrect in at least two ~~vays: First, a 
constructi~~e suspension may under s~me circumstances survive a subsequent removal. Smith v. 
Dep 't of the Army, 458 F.3d 1359 (Fed. Cir. 2006). Second, I have not yet been remo~~ed from 
federal service anc~, under thz terms of the collective bargaining abreement, will not be at Icast 
until the Board rules on any pet~tions for revicw of lhe initial decisions in my removal and 
constructive suspension cases. 

3. 1 object to being forced to respond to an order to sho~ti cause before I ha~~e had a 
chance to conducl discoverv. 

I declare under penalty of perjury that the foregaing is true and correct. Executed on 
December 7, 2011. 

~c-'~~~ ~ 
David W. Noble, Jr. 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 

DAVID NOBLE, JR., 

Appellant, 

v. 

UNITED STATES POSTAL SERVICE, 
Agency. 

DOCKET NUMBER 
DC-0752-11-0880-I-1 

DATE: SEP 2 7 2011 

ORDER AND SUMMARY OF PREHEARING CONFERENCE 

I conducted a telephonic status conference with the parties on 

September 26, 201 l. The following matters were discussed: 

1. SETTLEMENT: The parties indicated they have explored settlement, 

and there is a possibility that they may come to an agreement. They are advised 

that, if they reach a settlement, the Board retains jurisdiction to enforce 

compliance with the agreement if it is made part of the record, and if it appears 

that the agreement is legal on its face, was freely reached by the parties, and they 

understood its terms. The agency's representative was willing to waive the 

prohibition against ex parte communications concerning settlement matters, but 

the appellant declined to do so. 

2. ISSUES; The following issues are in dispute in this appeal and all 

others are precluded:' 

~ I rejected the appellant's request to include an additional issue that he was subjected 
to a constructive suspension during the same time he was charged as being AWOL. I 
informed the parties that the Board has jurisdiction over the appeal because the 
appellant was subjected to an adverse action (a removal). I explained that adding the 
issue of a constructive suspension would place the burden of proving jurisdiction on the 
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A. Whether the agency met its burden of proving its charge of 
"Unsatisfactory Attendance/Absence Without Official 
Leave/Permission (AWOL)." 

B. Whether the agency met its burden of proving that the penalty of 
removal was reasonable and promoted the efficiency of the service 
under the circumstances of this case. 

C. Whether the appellant met his burden of proving that the agency, 
in removing him, committed harmful procedural error by violating 
provisions of the collective bargaining agreement, 

D. Whether the appellant met his burden of proving that the 
agency's decision to remove him was not in accordance with law 
because he was in an approved leave without pay status during the 
time the agency charged him as being AWOL. 

E. Whether the appellant can prove that the agency, prior to 
removing him, subjected him to intolerable working conditions.Z 

3. BURDENS OF PROOF: I discussed the various burdens of proof and 

advised the parties that the agency must prove by a preponderance of the 

evidence the merits of the charge. Preponderance of the evidence is defined by 

regulation as that degree of relevant evidence which a reasonable person, 

considering the record as a whole, would accept as sufficient to find that a 

contested fact is more likely to be true than untrue. 5 C.F.R. § 1201.56(c)(2). 

The agency also must prove that the penalty imposed was reasonable. 

In addition, the Board will not sustain the agency action if the appellant 

establishes one of the following: (1) harmful error in the application of the 

agency's procedures in arriving at such decision; (2) that the decision was based 

appellant as to that issue, which is unnecessary given that he was subjected to an 
adverse action appealable under Chapter 75 (a removal). I further advised the parties 
that, if the agency fails to prove the absence without leave charge, then the removal 
action will not be sustained and thus, there will be no need to decide if the appellant 
was subjected to a constructive suspension. 

2 This issue may be stricken, depending upon what the parties argue in their responses 
to my Order (see No. 5, below) concerning the prior adjudication of issues and/or 
matters being barred by the law of the case doctrine and the doctrines of collateral 
estoppel and/or res judicata, 
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on any prohibited personnel practice described in 5 U.S.C. § 2302(b); or (3) that 

the decision was not in accordance with law. 5 U.S.C. § 7701(c)(2). The 

appellant bears the burden of proving these affirmative defenses by a 

preponderance of the evidence. 5 C.F.R. § 1201.56(a)(2)(iii). 

As to the appellant's allegations of harmful error, he is advised that 

harmful error under 5 U.S.C. § 7701(c)(2)(A) cannot be presumed. Reversible 

harmful error is error by the agency in the application of its procedures which, 

in the absence or cure of the error, would have been likely to cause the agency 

to reach a conclusion different from the one reached. The burden is on the 

appellant to show the prejudice to his case. 5 C.F.R. § 1201.56(c)(3); Stephen v. 

Dep't of the Air Force, 47 M.S.P.R. 672 (1991). 

I ORDER the appellant to identify: (1) the specific procedures, laws, rules, 

or regulations he believes the agency violated when it committed harmful error. 

I also ORDER the appellant to provide a copy of these specific procedures, laws, 

rules, or regulations. This evidence must be received by the Board and the 

agency within 10 days of the date of this Order. If the agency responds to the 

appellant's submission on this affirmative defense, it must be received by the 

Board and the appellant within 15 days of the date of this Order. 

As to the appellant's other affirmative defense, he is advised that, to 

establish a violation of law, he has the burden to show that the action is not in 

accordance with law. See Stephen v. Department of the Air Force, 47 M.S.P.R. 

672 (1991~, . An agency's decision is subject to reversal under the doctrine of "not 

in accordance with law" only where the decision is unlawful in its entirety and 

with no legal justification. See Handv v. U.S. Postal Service, 754 F.2d 335, 338 

~Fed. Cir. 1985~. 

I ORDER the appellant to identify precisely why he believes: (1) the 

agency's decision is unlawful in its entirety; and (2) why it has no legal 

justification. This evidence must be received by the Board and the agency within 

10 days of the date of this Order. If the agency responds to the appellant's 
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this matter so that his reply is received by the agency and the Board no later than 

5:00 p,m. Eastern on Wednesday, October 26, 2011. 

5. MOTION TO POSTPONE THE HEARING: On September 30, 2011, 

the agency asked that I postpone the hearing (or, in the alternative, add a later, 

second hearing date) because a key witness requested by both parties, Antonio 

Jones, would be on annual leave and out of the Washington, D.C. area from 

October 15-25, 2011. The agency did not provide evidence to support this 

assertion (for example, copies of previously purchased non-refundable airline 

tickets), did not specify how far away Mr. Jones would be from the hearing site, 

did not say if he would be able to testify by video or telephone at a different 

location, or disclose if his need to be out of town was the result of an emergency 

situation. Assuming that Mr. Jones was expecting to be on vacation on the 

scheduled hearing date, I note that it is not my practice to reschedule a hearing 

merely because of an unsupported claim that one of the witnesses wished to take 

annual leave. Instead, it is my practice to expect that when I approve federal 

employees as witnesses, they should attend a scheduled Board hearing, even if 

they would prefer to be on annual leave. 

On October 6, 2011, the appellant filed a"renewed objection" to my 

decision to grant his request that I reschedule the hearing. To be clear, I 

previously allowed the appellant's request to delay the hearing, but he is now 

objecting because he wants even more time. On October 11, 2011, the appellant 

filed an unopposed motion to postpone the hearing, reiterating the reasons for 

why he wants another delay. At the prehearing conference, the agency's 

representative confirmed that the agency did not object to the appellant's request. 

The parties' motions to postpone the hearing are granted. At the 

prehearing conference, I initially told the parties that I would reschedule the 

hearing for October 27, 2011. At that point, however, both parties objected and 

asked me to delay the hearing yet again. In light of the parties' continuing 
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issue have no relevance to his claim and he has failed to show that the agency's 

alleged failure to use progressive discipline hen it removed him constituted 

harmful procedural error. The agency's request to strike the appellant's harmful 

procedural error claim is denied. 

9. MpTION TO COMPEL: On October 14, 2011, the appellant filed a 

motion to compel. At the prehearing conference, I made the following rulings 

concerning the motion to compel. 

The appellant asked that I direct the agency to respond to Interrogatories 

1-9, and 12. 

Interro~atorv 1 states: 

Identify any and all city letter carrier employees of the Washington, 
DC post office who have been removed since 1/1/06 based on a 
charge or charges of unsatisfactory attendance and/or AWOL and 
who had at the time the removal action was taken: a) thirty or more 
years of postal employment, and b) an unblemished disciplinary 
record. 

In support of this request, the appellant argued that when he was removed, 

he had over 36 years of unblemished employment with the agency. He asserted 

that he believed that, over the past five years, he was the only city letter carrier in 

Washington, D.C. with 30 or more years of unblemished service to be removed 

for unsatisfactory attendance and/or AWOL. He explained that an answer to this 

interrogatory related to Douglas penalty factor no. 6("Consistency of the penalty 

with those imposed upon other employees for the same or similar offenses."). 

Agency's Answer: At the prehearing conference, the agency's 

representative stated that the appellant's interrogatory is too general and overly 

cumbersome. 

Rulin~: The appellant's request to compel a response to Interrogatory 1 is 

granted in part and denied in part. His request to obtain such information from 

the entire Washington, D.C. post office for the past five years is overly broad and 

unduly burdensome. Nonetheless, I am directing the agency to respond to the 
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appellant's interrogatory for one year from the effective date of the removal 

action. 

Interro~atorv No. 2 states: 

Identify any and all employees of the Washington, DC post office 
who have been issued lesser discipline than removal since 1/1/06 
based in whole or in part on a charge of unsatisfactory' attendance 
and/or AWOL. 

In support of this reguest, the appellant asserted that he believed the 

agency has issued discipline short of removal in hundreds of instances where 

identified employees have been charged with unsatisfactory attendance and/or 

AWOL. He declared that the answer to this interrogatory related to Douglas 
penalty factor no. 6("Consistency of the penalty with those imposed upon other 

employees for the same or similar offenses."). 

A~encv's Answer: At the prehearing conference, the agency's 

representative stated that the appellant's interrogatory is too general, too broad, 

and overly cumbersome. 

Ru1in~: The appellant's request to compel a response to Interrogatory 2 is 

granted in part and denied in part. I agree with the agency that his request for 

such information from the entire Washington, D.C. post office for the past five 

years is too general, overly broad, and unduly burdensome. Nonetheless, I am 

directing the agency to respond to the appellant's interrogatory for one year from 

the effective date of the removal action. The agency's answer may be limited to 

only those employees who have been charged with the same offenses as the 

appellant in these proceedings. 

Interro~atory No. 3 states: 

"Rank the letter carriers in Zone 16, Washington, DC, by the speed at 

which they deliver mail." 

In support of this request, the appellant alleged that he and about 50 other 

letter carriers work in Washington, D.C.'s Zone 16. He indicated that, according 
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to the agency's regulations, letter carrier routes are supposed to be adjusted at the 

pace of the route's regular carrier "to as nearly eight hours daily work as 

possible." He argued that, for the past six years, the agency repeatedly told him 

that he is too slow, but the agency refused to correctly adjust his route, which 

usually took him about 14 hours to deliver mail. 	 ~ 

The appellant stated that he expected that the agency would answer that it 

cannot rank carriers by the speed at which they deliver mail, and so this will 

demonstrate that he has been subjected to six years of baseless criticism. He 

added that this interrogatory and the expected answer are relevant to Douglas 

penalty factor no. 11 ("mitigating circumstances ... such as unusual job tensions, 

harassment...."). 

A~ency's Answer: At the prehearing conference, the agency's 

representative stated that the agency has no evidence (such as statistical data) that 

it can provide to the appellant that ranks letter carriers by the speed at which they 

deliver their mail, because no such evidence exists. 

Rulin g : I find that the agency's answer to this Interrogatory is responsive. 

Interro gatory No. 4 states: 

"Describe in complete detail and with full particularity the process by 

which the ranking described in No. 3, above, was performed." 

In support of this request, the appellant stated that this interrogatory "will 

prevent the agency from ginning up a phony response to Interrogatory No. 3." 

A~ency's Answer: At the prehearing conference, the agency's 

representative reiterated that the agency does not collect evidence ranking letter 

carriers by the speed at which they deliver their mail, and they would have no 

way of being able to compile such data. 

Ruling: I find that the agency's answer to this Interrogatory is responsive. 

Interro~atorv No. 5 states: 

Identify any and all letter carrier employees of USPS nation-wide 
who were in a pay status the last hour of the employee's scheduled 
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workday prior to or the first hour of the employee's scheduled 
workday after the Columbus Day holiday, the Veterans Day holiday, 
Thanksgiving holiday, and Christmas holidays in 2010, and the New 
Year's holiday in 2011 but who were not paid holiday leave pay for 
four or more of those holidays. 

In support of this request, the appellant stated that his former supervisor, 

William French, arrived in Zone 16 in September 2010, at which time the agency 

stopped paying him for working on holidays, and refused to permit the union to 

initiate grievances on his behalf concerning the stoppage. He wrote that he 

expected the agency to answer that he was the only carrier out of 190,000 who 

was eligible; but was not paid, for holiday pay. He stated that this interrogatory 

related to Douglas penalty factor no. 11 ("mitigating circumstances ,., such as 

unusual job tensions, ... harassment, or bad faith, malice ... on the part of 

others involved in the matter."). 

A~ency's Answer: At the prehearing conference, the agency's 

representative stated that the information sought by this interrogatory is overly 

broad, cumbersome, and irrelevant to these proceedings. 

Ru ling: The appellant's request as to this interrogatory is denied for the 

same reasons offered by the agency. In addition, I note that, by this 

interrogatory, the appellant is seeking information that clearly pertains to at least 

one of his previous Board cases that was dismissed, and so the issue may be 

precluded from being relitigated by the law of the case doctrine, collateral 

estoppel, and/or res judicata. To the extent that the appellant is seeking an 

answer to this interrogatory because it may relate to his affirmative defense of 

intolerable working conditions and/or harshness of the penalty, I have approved 

witnesses, including him, who will testify to this matter at the hearing. I also 

instructed both parties to submit a joint stipulation on whether the agency paid 

the appellant either holiday pay, or any other type of pay, for the four specific 

holidays listed in the interrogatory. 
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Interro~atory No. 6 states: 

"How many letter carrier employees of USPS nation-wide requested 

[annual leave] and/or [sick leave] for the first pay period in January 2011?" 

Interro~atory No. 7 states: 

"Of the employees identified in 6, above, how many weren't paid for the 

[annual leave] and/or [sick leave] until March or later?" 

In support of these two requests (Nos. 6-7), the appellant stated that, in 

January 2011, he asked his supervisor, William French, for 64 hours of sick leave 

and annual leave, and that French initially approved the request. The appellant 

indicated that he should have been paid for the leave request in late January 2011, 

but he only received a partial payment in March 2011, and he still has not been 

paid for the full amount. He suspected that French intentionally delayed the 

payment to harm him. The appellant stated that Interrogatories 6 and 7 are 

designed to show that, in the event the agency asserts that this occurred as the 

result of an innocent error, the probability of such an error "is essentially nil." 

He maintained that these interrogatories and the expected answers are relevant to 

Douglas penalty factor no. 11 ("mitigating circumstances ... such as unusual job 

tensions,. ,, harassment, or bad faith, malice ... on the part of others involved in 

the matter."). 

A~encv's Answer: At the prehearing conference, the agency's 

representative stated that the information sought by these two interrogatories is 

overly broad, cumbersome, and irrelevant to these proceedings. 

Rulin~: The appellant's request as to these interrogatories is denied for the 

same reasons offered by the agency. In addition, I note that, by these 

interrogatories, the appellant appears to be seeking information that concerns one 

or more of his previous Board cases and so these issues may be precluded from 

being relitigated by the law of the case doctrine, collateral estoppel, and/or res 

judicata. Furthermore, to the extent that the appellant is seeking answers to these 
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interrogatories because they may relate to his affirmative defense of intolerable 

working conditions and/or harshness of the penalty, I have approved witnesses, 

including the appellant, who will testify to these matters at the hearing. 

Interro gatorv No. 8 states: 

"List the Zone 20016 clock rings for every letter carrier who worked in 

Zone 20016 for the period 7/28I10 through 9/12/11." 

As support for this request, the appellant stated that he anticipated that 

testimony may be given at the hearing concerning: a) the length of his route; 

b) the length of other routes in Zone 16; c) the amount of overtime worked in 

Zone 16; d) his eligibility for holiday pay; and e) the availability of assistance to 

carriers (such as him) who were not on the overtime desired list. The appellant 

explained that his request for Zone 16's clock rings would be relevant to the 

credibility of that testimony. 

A~encv's Answer: At the prehearing conference, the agency's 

representative stated that the information sought by this interrogatory is overly 

broad, cumbersome, and irrelevant to these proceedings. 

Rulin g : The appellant's request as to this interrogatory is denied for the 

same reasons offered by the agency. In addition, I note that, by this 

interrogatory, the appellant appears to be seeking information that concerns one 

or more of his previous Board cases, and so these issues may be precluded from 

being relitigated by the law of the case doctrine, collateral estoppel, and/or res 
judicata. Furthermore, to the extent that the appellant is seeking an answer to 

this interrogatory because it may relate to his affirmative defense of intolerable 

working conditions and/or harshness of the penalty, I have approved witnesses, 

including the appellant, who will testify to these matters at the hearing. 

Interro~atory No. 9 states: 

"Identify any and all city letter carrier routes in Washington, D.C. that 

required sixteen or more hours to complete on 9/6/11." 
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In support of this request, the appellant argued that, according to the 

agency's regulations, "letter carrier routes are supposed to be adjusted at the pace 

of the route's regular carrier `to as nearly eight hours daily work as possible."' 

He asserted that the agency has held his route far out of adjustment for more than 

six years. He added that he expected the agency's answer to be that his route was 

the only route in Washington, D.C. that required 16 or more hours to complete on 

September 6, 2011. He contended that the expected answer to this interrogatory 

is relevant to Douglas penalty factor no. 11 ("mitigating circumstances ... such 

as unusual job tensions,,.. harassment, or bad faith, malice ... on the part of 

others involved in the matter."). 

A~encv's Answer: At the prehearing conference, the agency's 

representative stated that the information sought by this interrogatory is irrelevant 

to these proceedings. 

Rulin : I granted the appellant's request as to this interrogatory. 

Interro gatory No. 12 states: 

Explain in complete detail and with full particularity the reason 
appellant was not paid holiday leave pay for the Columbus Day, 
Thanksgiving, and Christmas holidays in 2010, and for the New 
Year's holiday in 2011, identifying the person or persons who made 
the decision that appellant should not be paid. 

In support of this request, the appellant stated that his former supervisor, 

French, arrived in Zone 16 in September 2010, at which time the agency stopped 

paying him for holidays and refused to permit the union to initiate grievances on 

his behalf concerning the stoppage. He wrote that he expected the agency to 

answer that he was the only carrier out of 190,000 who was eligible, but was not 

paid, for holiday pay. He stated that this interrogatory related to Douglas penalty 

factor no. 11 ("mitigating circumstances ... such as unusual job tensions, ... 

harassment, or bad faith, malice ... on the part of others involved in the 

matter."). 
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Agencv's Answer: At the prehearing conference, the agency's 

representative stated that the information sought by this interrogatory is overly 

broad, cumbersome, and irrelevant to these proceedings. 

Rulin~: 2  The appellant's request as to this interrogatory is denied for the 

same reasons offered by the agency. In addition, I note that, by this 

interrogatory, the appellant is seeking information that clearly pertains to at least 

one of his previous Board cases that was dismissed, and so the issue may be 

precluded from being relitigated by the law of the case doctrine, collateral 

estoppel, and/or res judicata. To the extent that the appellant is seeking an 

answer to this interrogatory because it may relate to his affirmative defense of 

intolerable working conditions and/or harshness of the penalty, I have approved 

witnesses, including him, who will testify to these matters at the hearing. I also 

instructed both parties to submit a j oint stipulation on whether the agency paid 

the appellant either holiday pay, or any other type of pay, for the four specific 

holidays listed in the interrogatory. 

Document Request No. 1: 

The appellant asked that he be permitted to review and copy "Any and all 

notices of discipline that relate to the disciplinary actions identified in response 

to Interrogatories Nos. 1 and 2, above." In support of this document request, he 

argued that he expected these documents to provide additional evidence of the 

agency's use of progressive discipline in cases of irregular attendance and/or 

AWOL. He noted that they would be relevant to Douglas penalty factor no. 6 

("Consistency of the penalty with those imposed upon other employees for the 

same or similar offenses."). 

Z I told the parties that I would grant this interrogatory at the prehearing conference. 
However, after further review, I have decided to deny the request for the reasons 
provided. 
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A~ency's Answer: At the prehearing conference, the agency's 

representative stated that the information sought by this document request is 

overly broad, cumbersome, and irrelevant to these proceedings. 

Ruling: The appellant's document request is denied for the same reasons 

offered by the agency. As stated I above, though, I granted in part and denied in 

part his request for responses to Interrogatories Nos. 1 and 2, which is related to 

this document request. 

Document Request No. 2: 

The appellant asked that be permitted to review and copy "Any and all 

worksheets of pre-disciplinary interviews that relate to the disciplinary actions 

identified in response to [Interrogatories] 1 and 2, above." As support for this 

request, he stated that he expected these documents to provide information about 

the seniority and past disciplinary records of employees in cases of irregular 

attendance and/or AWOL. He explained that this evidence would be relevant, 

therefore, to Douglas penalty factor no. 6("Consistency of the penalty with those 

imposed upon other employees for the same or similar offenses."). 

A~ency's Answer: At the prehearing conference, the agency's 

representative stated that the information sought by this document request is 

overly broad, cumbersome, and irrelevant to these proceedings. 

Ruling: The appellant's request as to this interrogatory is denied for the 

same reasons offered by the agency. As stated I above, though, I granted in part 

and denied in part his request for responses to Interrogatories Nos. 1 and 2, which 

pertain to this document request. 

Document Reauest No. 3: 

The appellant asked that he be permitted to review and copy disciplinary 

records for Leonard Poe, a letter carrier in Zone 16. In support of this document 

request, the appellant stated that he represented Poe when he was a union 

steward. According to the appellant, Poe once simply disappeared for about two 
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months and did not contact the Postal Service. The appellan~ recalled that when 

Poe returned to work he refused to explain why he had been gone and the agency 

charged him with being AWOL. The appellant indicated that, although Poe had a 

long disciplinary record with numerous letters of warning and suspensions for 

AWOL, the agency only gave him two paper suspensions. The appellant stated 

that these records will be relevant to Douglas penalty factor no. 6("Consistency 

of the penalty with those imposed upon other employees for the same or similar 

offenses."). 

A~ency's Answer: At the ~ prehearing conference, the agency's 

representative stated that the agency is in the process of trying to obtain this 

information, even though it believes the appellant already has copies of this 

evidence. 

Rulin g : The appellant's request for these documents is granted. 

Document Request No. 4: 

The appellant asked that he be permitted to review and copy Amado C. 

Ingram's disciplinary records. In support of this document request, the appellant 

claimed that Ingram was a letter carrier in Zone 16, who was disciplined more 

than once for irregular attendance and/or AWOL. The appellant asserted that 

these records would show that Ingram was given progressive discipline. The 

appellant noted that Ingram's records would be relevant to Douglas penalty factor 

no. 6("Consistency of the penalty with those imposed upon other employees for 

the same or similar offenses."). 

A~ency's Answer: At the prehearing conference, the agency's 

representative stated that the agency is in the process of trying to obtain this 

information, even though it believes the appellant already has copies of this 

evidence. 

Rulin~: The appellant's request for these documents is granted. 
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Document Request No. 5: 

The appellant asked that he be permitted to review and copy: 

All documents reflecting, referring to, or relating to unfair labor 
practice charges filed by David W. Noble, Jr, since O1/O1/06 
including, but not limited to, submissions by the Postal Service to 
the National Labor Relations Board, and notices posted in Zone 
20016. 

In support of this document request, the appellant explained that the 

National Labor Relations Board (NLRB) has been actively involved in Zone 16 

over the past three years. He claimed that, during that time, the NLRB has issued 

at least two complaints against the agency for blocking his access to the 

grievance procedures, and issued at least three complaints against the union for 

mishandling his grievances. The appellant stated that the requested documents 

will be relevant to Douglas penalty factor no. 11 ("mitigating circumstances ... 

such as unusual job tensions ... harassment, or bad faith, malice ... on the part of 

others involved in the matter."). 

A~eney's Answer: At the prehearing conference, the agency's 

representative stated that the documents are irrelevant to these proceedings. The 

agency added that the appellant is trying to relitigate his grievances through the 

MSPB, which is inappropriate. 

Rulin : The appellant's document request is denied for the same reasons 

offered by the agency. In addition, I note that, by this request, the appellant 

appears to be seeking information that concerns one or more of his previous 

Board cases, and so these issues may be precluded from being relitigated by the 

law of the case doctrine, collateral estoppel, and/or res judicata. Furthermore, to 

the extent that the appellant is seeking answers to these interrogatories because 

they may relate to his affirmative defense of intolerable working conditions 

and/or harshness of the penalty, I have approved witnesses, including the 

appellant, who will testify to these matters at the hearing. Moreover, as stated 
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above, I asked the parties to submit joint stipulations addressing whether the 

appellant was, or was not, paid for the holidays in question, 

Document Re q uest No. 6: 

The appellant asked that he be permitted to review and copy "All 

documents reflecting, referring to, or relating to any payment purportedly made 

to David W. Noble, Jr. for holiday leave pay for Veterans' Day 2010 including, 

but not limited to, pay stubs and checks." 

In support of this document request, the appellant stated that, when the 

union processed a grievance concerning the agency's failure to pay him for 

various holidays, the agency's second step representative falsely stated to the 

union's representative that the appellant had been paid for one of these holidays. 

The appellant asserted that these documents will be relevant to Douglas penalty 

factor no, 11 ("mitigating circumstances ... such as unusual job tensions ... 

harassment, or bad faith, malice ... ori the part of others involved in the matter."). 

Agency's Answer: At the prehearing conference, the agency's 

representative stated that the documents are irrelevant to these proceedings. The 

agency added that the appellant is trying to relitigate his grievances through the 

MSPB, which is inappropriatc. 

Rulin : The appellant's document request is denied for the same reasons 

offered by the agency. In addition, I note that, by this request, the appellant 

appears to be seeking information that concerns one or more of his previous 

Board cases, and so these issues may be precluded from being relitigated by the 

law of the case doctrine, collateral estoppel ;  and/or res judicata. Furthermore, to 

the extent that the appellant is seeking answers to these interrogatories because 

they may relate to his affirmative defense of intolerable working conditions 

and/or harshness of the penalty, I have approved witnesses, including the 

appellant, who will testify to these matters at the hearing. Moreover, as stated 
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above, I asked the parties to submit joint stipulations addressing whether the 

appellant was, or was not, paid for the holidays. 

Document Request No. 7: 

The appellant asked that he be permitted to review and copy "All 

documents reflecting, referring to, or relating to the two most recent adjustments 

to Route 1601 l." In support of this document request, the appellant maintained 

that the agency has held his route far out of adjustment for more than six years. 

He stated that he expected the requested documents to show numerous errors on 

the agency's part, and many inconsistencies with the times actually shown by his 

route by the data provided in response to Interrogatory No. 8. He indicated that 

the documents will be relevant to Douglas penalty factor no. 11 ("mitigating 

circumstances ... such as unusual job tensions .., harassment, or bad faith, 

malice .,. on the part of others involved in the matter."). 

A~encv's Answer: At the prehearing conference, the agency's 

representative stated that the documents are irrelevant to these proceedings. The 

agency added that the appellant is trying to relitigate his grievances through the 

MSPB, which is inappropriate. 

Ruling: The appellant's document request is granted. I believe, by this 

request, that the appellant appears to be seeking information that concerns one or 

more of his previous Board cases, and so these issues may be precluded from 

being relitigated by the law of the case doctrine, collateral estoppel, and/or res 

judicata. Furthermore, the appellant seems to be seeking these documents 

because they may relate to his affirmative defense of intolerable working 

conditions and/or harshness of the penalty, and I have approved witnesses, 

including the appellant, who will testify to these matters at the hearing. 

Nonetheless, T will afford the appellant great latitude here and allow him to 

receive these documents, with the limitation that they go back only two years 

prior to the effective date of the removal action. 
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The a~ency must answer these interro~atories and submit the approved 

documents, so that thev are received bv the appellant no later than 5:00 p,m• 

Eastern on October 31, 2011. 

11. EXHIBITS: Any remaining exhibits must be submitted no later than 

12:00 p.m. Eastern on November 3, 201 l. The submitting party is directed to 

provide the exhibits to the opposing side and the Board, so that they are received 

by that date and time. 

12. CLOSING ARGUMENTS: The parties will not be allowed to present 

opening or closing arguments at the hearing. 

13. HEARING: The hearing is rescheduled for November 4, 201 l, 

beginning at 9:30 a.m. Eastern. The hearing will take place at the Board's 

Washington Regional Office at 1800 Diagonal Road, Suite 205, Alexandria, 

Virginia 22314. 

If either party disagrees with this summary, they must submit a written 

objection or motion to supplement this memorandum, to be received no later than 

5:00 p.m. Eastern on October 27, 2011. 

FOR THE BOARD: 	 ~ ~ 	 ' 
Daniel Madden Turbitt . 
Administrative Judge 
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Capital Reporting Company 
David Noble, Jr. vs. United States Postal Service 11-04-2011 

	

1 	A 	Mr. Noble stated that, "I'l1 come back to 

2 work when you pay me." 

	

3 	Q 	Okay. And what was your response? 

	

4 	A 	I said -- I asked him, was he leaving? He 

5 said, "Yes." I told him that he'll be marked as AWOL 

6 until he returned to work or provided us some 

I 
~ documentation stating that he should be out. 

	

8 	Q 	Now, did the Appellant ever return to work 

~ 9 after this meeting? 

	

10 	A 	No, he hadn't. 

	

11 	Q 	And you were there -- you were working until 

12 April 15th? 

13 A April 15th, 	2011. 

14 Q Did he attempt to ca11 you or contact you in 

15 any way? 

16 	A 	No, sir. 

1~ 	Q 	What was his pay and leave status after your 

18 PDI meeting? 

19 	A 	He was AWOL. 

20 	Q 	And did you have occasion to mark him as AWOL 

21 or put it in the time and attendance system? 

22 	A 	Yes. 

(866) 448 - DEPO 
www.CapitalReportingCompany.com  ~O 2012 

~~ 

,\ ~ 
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173 	180 

7 Nirlip Sidhu 
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No~ember 7, 2011 Dectaration of David W. Noble, Jr. 

I, David W. Noble, 3r., make this declaration based on personal knowledge: 

]. One day in early August 20~8 I felt ili while at ~vork and was unable to complete my 
route. I called my wife (a registered nurse} who called 911 and I~vas taken from rny route to a 
hospital by ambulance. Shortly after that 1 had open heart surgery. I engaged in physical 
rehabilitation for several months before attemptin~ to return to work. I first tried to resutne 
canying mail in Marck~ 2009. On my first day back Brandon Toatley (then my immediate 	. 

supervisorl forced me to ~ rork over eleven hours, a task that so exhausted me that I w~as unable to 
work for several days. I was then 63 years old, and had coronary artery disease, Stage 4 
hypertension, emphysema, and cervicat degenerative disc disease, all of which affected my 
ability to work long periods of overtiine every day. I alsa ha~~e an abdomina! aortic aneurysm 
that is not disabling per se, but is life threatening (as is its medical remedy). Given the 
aneurysnn, I feel great emotional distress tivhen I am forced to ~~vork overtime, a fact that I made 
known to all of n~y super~~isors in 2009 and 20l 0, sometimes in writing, often in person. 
Although it does not affect my~ ability to w •ork overtime, I also suffer from severe recurrent 
depression, a disease that has cut a deep swath through ~y family: Both my maternal grandfather 
and my youngest brother killed themselves at 28, and my surviving siblings and I have taken 
anti-depressant medications for decades. 

2. The Toatley-farced ele~~en-hour day violated the collective bargaining agreement 
("CBA") in two ways: First, the union had in 2007 negatiated settlements ~vith management 
about several grievances I had fiLed concerning forced overtime. "rhose settlements required 
tnanagement to pay rne several hundred dollars in penalties (which management long resisted 
paying), a~d included promises that management would "cease and desist~' trom forcing me to 
work overtime w~hen others are available to perform the work (and, as a practical matter, others 
are essentially alti4~ays available to perform the work). Second, the CBA contains an absolute bar 
to forcing camers not on the overtime desired (such as me) to work over ten hours on a 
scheduled day (which my first day back was) except in December. Exh. II. 

3. On my next day back at work I tried to initiate a grievance with Toatley about the 
forced eleven hour day, but Toatley refused to permit me to do so. The Postal Sen~ice had been 
blocking tny access to the grievance pracedure at that point for more than fourteen months, 
although it had been required by a settlement with the ~lational Labor Relations Board ("I~ LRB") 
to post a notice for 60 days saying that it w-ould nat do so. I filed an unfair ]abor practice charge 
~vith the NLRB about Toatley's refusal to }~ermit me to initiate a~rievance. The NLRB in 
response to my chay-ge issued a complaint against the Postal Service, which complaint, in turn, 
was later settled by an agreement that required another posting, this one including an admission 
that the agency had violated federal labor law, and included a promise not to do so again in any 
like or related way. (The notice, whicl~ w~as signed by Toatley, v~ ras posted June 29; 2010. Exh. 
R.) 

Page 1 of 18 

12/07/2011 {~ED 20:19 [TX/RX NO 6946] ~ 009 Noble v. Unites States Postal Service, No. 2013-3045 
Respondent's Appendix 113



Nov 14 11 04:52a 	 ~ 1 	 ~ 1 	 p.10 
~i 	 ~ J 

4. ~'Vhen Toatley refused my attempt to initiate a grievance I requested that the union 
pursue a grie~~ance at the next step of the grievance procedure to enfarce the cease and desist 
agreements it had reached earlier with the agency. Nonetheless, from Iblarch 2009 thxaubh 
October 2009 Toat~ey forced me to wQrk overtime essentially every day that I~vorked. I wrote Co 
the union's national president tn July 2009 and inquired about the status of the grieti~ance I had 
asked the union to pursue and he wrote back saying that he understood that a grievance had been 
tiled. When Toatley continued to force me to work overtime I filed an unfair ]abor practice 
charge against the union for its f'ailure and refusal to enforce the previous grievance settle.ments 
and its failure and refusal to provide me with acctu-ate infarmation about the status of my 
grievance. After investigating rray charge the NLRB issued complaint against the union. The 
union and the NLRB subsequently settled the complaint with an a;reement that the union r~vould 
make a posting in which it stated that it would not fail and refuse to pursue meritorious 
grievances to enforce the cease and desist settlemenis and would make appropriate responses to 
future requests for information about the status of ~rievances. The posting was rnade be~inning 
on April 19, 2010. Exh. S. 

5. None of the NLRB settlements and postinbs has t~ad any effect on either the agency's 
or the union's behavior. The agency has continued to block and otherwise interfere with my 
access to the grie~°ance procedure, and the union has continued to keep me ~nisinformed os~ 
uninformed about the. status of my grievances, ar~d has continued to fail to pursue my meritorious 
gnevances. 

6. When [ was a full-time union representative I took pride in obtaining grievance 
resulutions that ~~ere effective in soiving employees' work-related problems. I pursued a(1 
grievances dili~ently, mak~ng no distinction between members and narunernbers, or between 
political supporters of the administration and political opponents, and I made certain tha~ those I 
supervised took the same approach. Although the union has potent v~~eapons to use against 
management abuse of employees, none of the resolutions it has reached as to rny grievances since 
I returned to carrying rnail in 1993 has had any beneficial effect tivhatsoever. On those rare 
occasions when a settlement has seemed on its face to promise some benefit the agency has 
refiused to honor the settlement and the uniQn has refused to enforce the settlement. T1~.is pattern 
of collusion has persisted for more than eighteen years and causes me great emotional distress. 
Because I cannot enfarce them, none of the CBA's protections (some of which I personally 
negotiated between 1981 and 1993) aQply to me. Whe ❑ I was a union representative I c~uld use 
those protections to help other ernployees, but I cannot now ~et the union to use those same 
protections to help me. 

7. One of the ~.vays the agency has continued to interfere with my access to the grie~rance 
procedure is by blocking m}~ access to union stewards, an issue that has been settled as to other 
empl~yees for m~re than 30 years. In 2008 the union and management entered into a grievance 
settlement in .vhich the a~ency promised to cease and desist from failing ta tell me the reasons 
for delaying my access to a stev~~ard, and from failing to tell me when I would be permitted to 
meet ~~ith a steward. Exh. UU. 
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8, On October 22, 2009 I asked Brandon Toatley to permit me to meet with a steward, 
He and I argued briefly. ~fter I talked to Toatley I approached the area manager and complained 
to him. The area manager shouted at me t~ return to my case. Exh. HH. I don't like to be 
shouted at. It causes me to fee! emotional distress and causes my blood pressure to rise, and 
when it happens I usaally clock out and leave. Over the past ei~hteen years leaving is the only 
tactic that has worked a~ainst shouting — filing brievanees has had no effect. After the area 
rnanager shouted at rne [ went back and talked with Toatley, then clocked out and left. 

9. A fe~~ days later the agency sent me a nutice of emergency suspension citing my 
interactions ~~th Toatley and Jeannie Merritield, who wa.s seated next to me w •hen I was talking 
with Toatley. When the suspension had lasted for more than fourteen days I filed an appeai to 
the MSPB, asserting, inter•  alia, that I had been denied rniniFnum due process as to the 
suspensian. 

10. At the tirne of the suspension I was coverEd by health benefits through FEHB. After I 
had been suspended for about a month ttze agency in Late November sent me a notice that my 
health benefits had been cancelled, in par~ as a result of the time I had been off for the 
suspension. 

11. In a conferencc call ~vith the MSPB administrative judge in early December agency 
representative Steve Furgeson represented that he would restore me to the status qao ante by or 
about January 8, 2010. After the call I returned to work for two days, on both af which I was 
forced to work substantial ainounts of overtime. Other employees were available to perform the 
work on both days. Af'ter the two days of overtime I decided to wait un[il my hea[th benefits 
were reslared before retuming to ~vork again, Given my medicai problerns, it seemed to be 
imprudent to work long ~ours of daily overtime without health benefts. I had I~LRS hearings 
against both the agency and the union scheduled for Iate February, and I worked on preparin~ for 
those. 

l2. As had ~een the case in a 2005 appeal to the R'ISPB, Furgeson's representation about 
~r~hen i v~~ould be restored to the status quo ante proved to be false. I wasn't paid any of the pay I 
was due by or about January 8, 2010, and neither my Iife insurance nor my health benefits were 
restored by or about that date, either. Upan learning that I had not been restored to the status quo 
ante by the promised date the administrative judge promptly ordered the agency ta cancel the 
suspension for denial of minimum due process. The judge's order included MSPB's boilerplate 
requirement that the agenc;~ notify me w •hen it believed it had restored me to the status quo ante. 
I was; however, never ~iven that required notice. 

l3. The concept of double jeopardy does not obtain in admi~istrative proceedings. T'he 
adTninistrative judge's order to cancel the suspension, therefore, c~id not have the effect of 
preventing the agency from curing the constitutional defect and reissuing the disciplzne. 1'he 
agency did not reissue the discipline, how'ever. 
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14, Because of my long eaperience workin~ with Steve Furgeson I was sure that after the 
judbe's decision the agency would delay its restoration efforts for as long as legally possible, 
which ~~as about 90 days. I know as a xesult of my experience work'u~ ►g for the union that 
restoring health benefits takes only a few minutes, and I checked every couple of weeks to see ~f 
my health benefits had been reactivated by asking the pharmacy to run my prescriptions through 
my health benefits provider, All of those attempts to use my health benefits failed. 

15. In early April, as the 90 days was close to ending, I emailed Brian Fletcher, an agency 
Labor relations representative, and Steve Furgeson, and asked why my health benefits hadn't been 
restored. Neither Fletcher nor Furgeson responded to my email. In Late April, after the 90 days 
had expired, I again ennailed Fletcher and Furgeson, told them that my health benefits still hadn't 
been restored and threatened to file a compliance action with the MSPB if they didn't act swiftly 
to have t~e benefits restored. Neither F[etcher nor Furgeson answered that email. 

16. My wife and I bflth have heart problems, and in late Aprii my son started havinc 
heart palpitations. I could not obtain all of the diagnostic tests I wanted for my son because I w~as 
broke and had no health insurance. 

17. In early Mav I filed a compl iance petition as to my health benefits and life insurance. 
In early June Steve Furgeson filed a response to the petition, from which ] learned forthe #irst 
time that the agency contended that it had restored my health benefits sometime in late ~.~inter, 
and 11ad then quickly recancelled it beca~se I had been in unpaid leave status for too long. The 
MSPB's administrative judae and the full Board denied my compliance petition, ruling that the 
agency's unnoticed (and short) reinstatement of m~~ health benefits sometirne in the late winter of 
2~ 10 constituted a restoration to the status quo ante. I do not ask the ~udge in tl~e instant appeal 
to rule ~n or in any w~ay revisit the rulings of the administrative judbe or the full Board as to zny 
compliance petition. T~e above facts, which are undisputed, are offered rnerely to cornplete the 
narrative. 

18. I returned io r~ork as a letter carrier in May 2010 armed with a to-~vhom-it-may- 
concern note from my physician indicating that he recommended that I not work overtime. Exh. 
X. 

19. Upon learning from Steve Furgeson's response to my petition that I should not be 
waitin~ far the agency to restore my health benefits, I immediately began the process of trying to 
re-enroll in FEHB so that I eould get proper treatment for my son_ Ste~~e Furgeson asseried that i 
woutd have to work for four months before I could re-er~roll, which, as I learned by contacting 
OPM, was false. Brandon Toatley managed to frustrate my efforts to re-enroll for some time by 
stalling on contacting human resources to cor~irm that I had returned to active duty. ~ was not 
able to complete the re-enrollrnent process until late June, by ~~hich time I had been without 
health benefits for seven mQnths. My son is okay, but the coverage gap cr~ated by the secret 
reinstatement and secret recancella#ion of my benefits will prevent me from carrying them into 
retirement unless I can work for fit Te years from the date I K~as able to re-enrolI. which will take 

Page ~} o f l 8 

12/a7/2011 WED 20:19 [TX/RX NO 6946] C~012 
Noble v. Unites States Postal Service, No. 2013-3045 

Respondent's Appendix 116



Nov 14 1, 1 04:53a 	 f~ 	 ~~ 	 p.13 
~i 	 ~J 

until after I am 69. 1 probably will not be able to do that. 

20. 1 plan to appeal the Board's denial of my compliance petition to the circuit court, and 
to ta.ke  the position that I had health benefits when I was suspended, but that I no longer had 
health benef ts when the agencv unsuspended me, and, therefore, I should not be considered to 
have bee~ restored to the status quo ante. 

21. When I learned in June that the agency contended that it had cance]led my health 
benetits sometime in the late ~vinter, and that it ~~as further cantendin~ that the late-winter 
cancellation was beyond MSPB's juris~ictian, I asked the union to pracess a griei~ance 
concerning the cancellation because it had been made without noti~cation to me, which 
notitication is required by the agency's rules. The union took no action on the grievance for at 
least a year and, if it is stil] active at all, it rerrtains at the installation level, through w~hich it 
shoufd have passed by July 2010. I ha~e asked the union on numerous occasions for information 
about the status of thc grievance, all of which requests the union ignored. 1 plan to file another 
unfair labor practice charbe this week. 

22. A week or so before the hearing in the instant case and completely out of the blue the 
union sent me a proposed settlement that appears to be a promise by che agency to close any 
coverage gaps in my health benefits that occurred in 2009, 2010, or 201 I, in exchan~e for which 
I would have to refrain from appealing the denial of the camp]iance petition to the circuit court 
and withdraw some grievances pertaining to Toatley's June 20l 0 stalling on calling human 
resources. 1 have not decided whether to accept the settlement, primarily because of the almost 
two decades of history of ihe a~ency refusing to honor settlements, and t~e corresponding history 
of the union failing to enforce the settlements. I have been fooled many more times than twice. 

23. That the agency dcprived me and my family of heaith benefts for seven months 
seems to me repulsive and indecent, and it still makes me very angry when I think about it. it 
was that memory that caused to me lose my composure toward the end of the hearing on 
November 4`n 

24. My route is overburdened, as are most of the routes in my zone. Most carriers don't 
object to ha~~ing overburdencd routes because it results in extra pay for them. l~~ost of the 
can•iers in my zone have volunteered tior overtime by signing the overtime desired list, and it's 
easier to work overiime on one's o~vn route than it is to work on other carriers' rflutes. The top 
level pay for a letter carrier is presently about ~56,000 annually~, but it is not unusual for carriers 
in my zone to make $50,000, $90,000, or even $100,000 per year because of~overti~r~e. In 
general, however, carriers dislike bein~ farced to work o~-ertime on the unfamiliar routes of other 
carriers. 

2~. Exh. QQ shows m.y performance on Route 16011 on 27 days in 2009 and 2010. This 
is the kind of data the union and management use to adjust routes, although 23 days is too small a 
sample to do a rea.11y accurate adjustrnent. There are some "data anQrnalies" that need to be taken 
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out~ These inclucle 12i 19i09, 2!8./10, and 2'10~'10. I didn't work on any of those days, as I was 
waiting for the agency to restore my health benefits (see ¶ 11, sup~°a), and it is never possible to 
deliver a rouce in 0:00, as some of that data shows, 8i31110 should also be taken out because my 
tota.l route time un 1601 1 has never been that low. (When ad~usting a route, removing sucl~ data 
anomalies would be the first thing done b<< the union and managernent.) I have doubts about t3~e 
accuracy of some of the other dates, but even when only the four I identitied are removed the 
average total time for my performance is 12:46, and the route has been added to since the last 
date on the print-out. 

26. In May, .Tune, and July 2010 Toatle}~ hanored my physician's recommendation, and 
abstained from his practice of several years of requiring ~ne to work overtime e~~en~ day. Toatley 
immediate~y replaced the stress 1 ~vas freed from of working overtime, however, with a new 
stress that was much worse: Rather than giving me assistance when I reyuested it in the morning, 
as is required by regulations, he ~nade me take all ot the mail out to my route and to bring back in 
the late aftemoon the rraail I had been unabie to deiiver. The e yening supervisors would then tell 
carriers tvho were returning after eleven or twelve hours that they ~vould have to go back out and 
deliver my mail in the dark for several hours because I had brought back most of my route 
undetivered. Nobody else in the stati.on was allov~~ed to bring back mail, and s~me o~her ~arrier~ 
began accusinb me of tl~inking that I was special. In short time, carriers with whom I had shared 
a friendiy rapport for years stopped smiling at me and started to avert their eyes to avoid meeting 
mine, or to glare at me. 5ome even shouted at me when on the previous day they had been 
forced to adjust day care schedules so that they could deliver my mail using the caver's tamps 
~any ~one 16 carriers bring at their oti~~n expense for night-time deliveries. Vdhere before I had 
the friendliness of my co-workers as a source of emotional strength ancl support, now I had to 
contend with their hostiliry, as well as the hostility of my supervisors. 

27. On July 29, 2010, in our first interaction, and without even introducing himself 
Stcrling Colter approached me shortly after I clocked in and gave me an impossible-to-cornpl}~- 
with instruction concerning the timely completion of my route. r~fter we talked for about a 
minute he instrueted rne to leave the premises because he was suspending me pUrsuant to Anicle 
16, Section 7 of the collective bar~aining agreement. I left the station as directed. 

28. As is customary ~~~hen emergency suspensions are given pursuant to Ar#icle 16, 
Section 7 I waited at home for a written notice. When after a couple of days ~ didn't get one I 
started sending emails to Brandon Toatley, at that tirne still my immedaate supervisur, remindin~ 
hiin of my right to a written notice and asking v~~hen I would be permitted to initiate a~rievance 
concerning the suspension. On or about August 4"' `Toatley emailed me and said that nob~dy had 
suspended me and that L sl~ould return to work. 

29, (In 1994 and 1995 I carried a mini-cassette recorder while I worked so that I could 
make aral notes of stray thoughts concerninb Noble v. Sombrolto. On the day after Thanksgi~•ing 
in 1995 1 had an ar~ument tivith an actin~ supervisor namea Mi[ce Johnson_ As the argument 
ended Johnson sai~ that he was s~spending me pursuant to the emergency procedures ofArticle 
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1 A Supervisor, 	customer service in a different 

2 office. 

3 Q And what office was that? 

4 A That was the main office in Washington, 	D.C. 

5 Q That's still your title, 	I guess? 

6 A Yes, 	sir. 

7 Q And how long have you been a customer service 

8 supervisor? 

9 A Approximately three years. 

10 Q And that's with letter carriers -- dealing 

11 with letter carriers; 	is that correct? 

12 A Yes, 	it 	is. 

13 Q Do you know Mr. 	Noble here, 	the Appellant? 

14 A I 	do. 

15 Q Okay. 	Do you recall on/or about February 

16 24th of this year through April 28th, 	do you know if 

17 the Appellant came to work any of those days? 

18 A He was not, 	that I can recall. 

19 Q And do you know of any reason for his absence 

20 for those days? 

21 A I am not aware of any reason. 

22 Q And as a result of his absence, 	were you 

f~ 
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1 aware of his leave status during that period? 

	

2 	A 	AWOL, yes, I did. Absence without official 

3 leave. 

	

4 	Q 	Now, when a person has AWOL, does that show 

5 up on their pay stub as AWOL? 

	

6 	A 	No, sir. It shows up as LWOP, L-W-O-P, 

7 leave without pay. If you have -- if you're in am AWOL 

8 status, it shows as LWOP meaning you're not paid. It 

9 doesn't distinguish what leave you're on. It's just 

10 showing that you have leave without pay. 

~ ~. 
	11 	Q 	I'm going to -- maybe you have a copy of it 

~i 
12 already. If you look at Tab 4C under the Agency's 

13 file, would you look at that diagram, please? 

	

14 	A 	(Examining the document.) 

	

15 	Q 	Do you recognize that document? 

	

16 	A 	Yes, sir. 

	

17 	Q 	What is that document? 

	

18 	A 	That is an employee all report. 

	

19 	Q 	And what is it used for? 

	

20 	A 	This is for -- it basically displays an 

21 employee name and their EIN number. That is just a 

22 number that is associated with them -- you don't use 

f ~ 
~ . 
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1 Social Security numbers -- as well as their clock 

2 rings. It's a reflection of their work date and/or 

3 week. 

4 	Q 	Is there leave usage and compensation based 

5 on this document? 

6 	A Yes, 	sir. 	This is 	-- it's 	reflective of 

7 	what leave status a person is 	in for. 

8 	Q And in what year does this cover, 	this 

9 particular -- 

10 	A 	In the top left-hand corner, directly under 

11 report, you see the abbreviation for year, YRPPWK. 

12 That stands for year, pay period and work. So the year 

13 of this is 2011. 

14 	Q 	Okay. And I may have asked you, it pertains 

15 to Mr. Noble; is that correct? 

16 	A 	Yes, it does. It's David Noble, Jr. 

17 	Q 	Okay. And looking at this document, do you 

18 see there where it says process clock rings? 

19 	A 	Yes, sir. 

20 	Q 	And right under that, could you -- starting 

21 from left to right, could you explain what those 

22 various columns mean? 
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1 	A 	Okay. Basically, you have the day of the 

2 week. It identifies which day in question -- 

	

3 	Q 	That would be Saturday at the very top? 

	

4 	A 	Right. That would be Saturday at the top. 

5 And then you'll see base, which basically shows the 

6 operation. 024 stands for AWOL, and it shows -- you 

7 see the eight hours, that stands for a period of eight 

8 hours. This was what he was input into the system as 

9 024 as AWOL. 

	

10 	 As you go across the page, 722 is an 

11 operation within the office. That means that carriers 

12 were working in the office. 016, 011 identifies the 

13 carrier route. 8:00 a.m. begins the time or the ring. 

14 0369-0470 identifies a member of management's EIN that 

15 did something to this clock ring. Anytime a manager or 

16 a supervisor inputs something, it's identified by their 

17 EIN. And beside that, you see the date. 

	

18 	Q 	Okay. And over on the left side, there about 

19 the third column over, 2/19 -- 02/19, do you see that? 

	

20 	A 	Yes, sir. 

21 Q What does that mean? 

22 A That's the date, 	February 19th. 
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1 Service, but I cannot tell you who they were and what 

2 happened with those individuals. 

	

3 	Q 	Would you consider time card fraud to be a 

4 more serious infraction or a less serious infraction 

5 than AWOL? 

	

6 	Q 	Both of them have their levels of severity 

II 7 and depending on the outcome of the investigation with 

i 8 the Inspection Service, they would determine whether or 

9 not those individuals with time card fraud was actually 

10 guilty of time card fraud, and I can't tell you what 

~ 1 
	

11 that investigation produced. 

~_ i 

	

12 	Q 	Now, in the decision letter, you mentioned 

13 something called the Douglas factor, correct? 

	

14 	A 	Correct. They're -- they're listed. 

	

15 	Q 	Do you have the document there before you? 

	

16 	A 	I can't tell you, I haven't looked through 

17 this documentation. 

	

18 	Q 	Okay. 

	

19 	 MR. NOBLE: Steve can -- 

	

20 	 THE COURT: Do you want him to look at the 

21 decision letter or do you want -- 

	

22 	 MR. NOBLE: Yes. 

~ ~ 
\. 
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1 THE COURT: 	Tab 4A, 	sir. 

2 THE WITNESS: 	Okay. 	I haven't seen it yet. 

3 I have a copy of this, 	but I haven't seen it yet. 

4 BY MR. 	NOBLE: 

5 Q You do have a copy of it there or you don't 

6 have a copy? 

7 A I 	do. 	I 	do. 

8 Q Okay, 	great. 

9 What is a Douglas factor? 

10 A You are to take these into consideration 

11 when you are deciding on discipline for individuals, 

12 carriers, clerks, 	mail handlers, 	whatever employee in 

13 the Postal Service. 	And once you look at all these 

14 things, then you make your determination. 

15 Q And do you know where the term "Douglas 

16 factor" gets its name? 

Ii 	17 A No, 	I 	don't. 

18 Q Have you ever seen a list of Douglas factors? 

19 A Yes. 

20 Q Where -- where have you seen such a list? 

21 A Other disciplinary actions, 	I've received 

22 from the Labor Relations Department, 	and they were sent 
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