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UNITED STATES OF AMERICA
MERIT SYSEMS PROTECTION BOARD
WASHINGTON REGIONAL OFFICE

)
)
)
)
v.
)
)
UNITED STATES POSTAL SERVICE )
Agency_
)
,)
DAVID W. NOBLE, JR.,
Appellant,

DOCKET NO. DC-07S2-11-0880-1-1
ADMINISTRATIVE JUDGE:
Daniel Madden Turbitt

------

AGENCY'S MOTIONS IN LIMINE TO EXCLUDE APPELLANT'S PROPOSED
EXHIBITS AND TO DISMISS THE APPELLANT'S HARMFUL ERROR
DEFENSE
I.

INTRODUCTION
Pursuant to "Order and Summary of Prehearing Conference" (hereinafter

referred to as "Order"), dated September 27,2011, the Agency files objections to
Appellant's Exhibits in the following motion in limine to preclude the Appellant
from presenting irrelevant exhibits into evidence in the above-referenced appeal
and a motion to dismiss the Appellant's harmful error affirmative defense, in
accordance with Section 3 of the Order. See "Appellant's Response to
September 27, 2011 Order on Procedures, Law, Rule or Regulations"
(hereinafter referred to as "Appellant's Response"), pp. 1-2.
These motions are made to dismiss exhibits as not relevant to the merits
or to Appellant's affirmative defenses because admission of such exhibits would
be harmful to this proceeding wherein these exhibits serve only to inflate the
record and obscure the relevant facts. The Appellant's Exhibits are ostensibly
offered to show intolerable working conditions that are alleged to have caused a
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"constructive suspension" and harmful error. Appellant's exhibits mostly include
references to provisions of the applicable Collective Bargaining Agreement
(CBA), grievances and arbitration awards. None of these Exhibits are relevant to
the Appellant's defenses because there is no relevance shown to support his
claim of harmful error and the Order has simply not allowed the Appellant's
"constructive suspension" appeal. The arguments and factual objections in
support of this Motion are set forth below.
II.

ARGUMENT
A. Appellant's Exhibits are not relevant to the merits or affirmative
defense of harmful error.
The Appellant's harmful procedural error defense is that the Agency failed

to follow progressive discipline steps in the AWOL charge of removal. See
Appellant's Appeal Form 185-1, � 6; Appellant's Appeal Form 185-4A, �� 2 & 3;
Appellant's Prehearing Submission, dated September 23, 2011, p. 1; Appellant's
Response, pp. 1-2.
The Board has held that "the provisions of a collective bargaining
agreement represent guiding principles and established non-discretionary policy
under which [an agency] operates and which have the effect of regulatory
requirements in addition to those set forth in 5 C.F.R. Part 752." Giesler v.
Department of Transportation 3 M.S.P.R. 277, 280 (1980), aff'd, 686 F.2d 844
(10th Cir.1982). The Board, therefore, treats the provisions of a collective
bargaining agreement (CBA) to which the agency is a party in the same manner
that it treats provisions of agency regulations, and it will enforce employee rights
derived from such agreements. See Hamilton v. Department of Labor, 96

2
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M.S.P.R. 25,30 (2004): Randle v. Department of the Navy, 50 M.S.P.R. 574,581
(1991). In assessing an agency's violation of a collective bargaining agreement,
1
the Board will determine whether harmful procedural error occurred. See Hall v.
Department of the Navy, 73 M.S.P.R. 251,255 (1997); see also Borden v.
Department of Justice, 59 M.S.P.R. 353,356 (1993).
In order to show harmful error, the appellant must prove that any
procedural error was likely to have caused the agency to reach a conclusion
different from the one it would have reached in the absence or cure of the error.
Rawls v. U.S. Postal Service,94 M.S.P.R. 614,622 (2003); Stephen v.
Department of the Air Force,47 M.S.P.R. 672, 681, 685 (1991). A removal action
cannot be sustained,therefore,if an appellant shows that the agency committed
harmful error: (a) by not affording him rights under the terms of a collective
bargaining agreement,see � Marsh v. U.S. Postal Service,9 M.S.P.R. 548,
549-51 (1982); or (b) in the application of its own internal regulations. See
Klipstine v. Department of the Navy,33 M.S.P.R. 257,258-61 (1987); Almazan v.
Department of the Air Force, 26 M.S.P.R. 318,320 (1985); see also Giesler v.
Department of Transportation, 3 M.S.P.R. 277,280 (1980) (the Board will treat
the provisions of a collective bargaining agreement to which the agency is a party
in the same manner as it treats provisions of the agency's regulations),affd sub
nom.

Giesler v. Merit Systems Protection Board, 686 F.2d 844 (10th Cir.1982).

The appellant bears 'the burden of proof with regard to a claim of harmful

I Harmful error is error by the agency in the application of its procedures that is likely to have
caused the agency to reach a conclusion different from the one it would have reached in the
absence or cure of the error. 5 C.F.R. § 1201.56(c) (3).

3
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procedural error. See 5 C.F.R.

§

1201.56(b)(1). The appellant's burden is to

show that, in the absence of the agency's procedural error, the outcome of the
case could have been different. See Mercer v. Department of Health & Human
Services, 772 F.2d 856, 859-60 (Fed.Cir.1985); Ransom v. Dept. of the Army,49
M.S.P.R. 553, 557 (1991). Here, the Appellant has failed to produce any
evidence to show, what, if any, obligation the Agency had to follow progressive
steps of discipline prior to issuing him a removal notice for AWOL, wherein the
Appellant flagrantly violated attendance regulations by not showing up for work
without a proper excuse or documentation.

1.

There is no harmful error in not following the progressive discipline
steps prior to issuing a removal for AWOL.

The Appellant contends that the Agency committed harmful procedural
error because it failed to use progressive discipline,as allegedly required by the
application of the CSA. See Appellant's Appeal Form 185-1,

�

6; Appellant's

Appeal Form 185-4A,�� 2 & 3; Appel/ant's Prehearing Submission,dated
September 23,2011, p. 1. This contention lacks merit. Harmful procedural error
under 5 U.S.C.

§

7701(c)(2)(A) cannot be presumed because the appellant bears

the burden of proof on the affirmative defense of harmful procedural error. See
Scott v. Dept. of Justice, 69 M.S.P.R. 211,242 (1995) affd, 99 F.3d 1160 (Fed.
Cir. 1996).
Contrary to the Appellant's contention, the CSA provisions on discipline at
Article 16 (see Agency's Exhibit 1), do not require progressive discipline prior to
removal for AWOL. Rather, removal may be imposed where, as here, an

4
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employee has so breached the employer-employee relationship that other
rehabilitation is not appropriate, and removal is warranted. Shaw v. Dept. of the
Air Force, 80 M.S.P.R. 98, 118 (1998). Thus, the Appellant has failed to show
error in the Agency's application of its disciplinary procedures, and consequently,
he has failed to establish his affirmative defense of harmful procedural error.

2.

Arbitration awards are not binding on the Board.

In this case, it is urged by the Appellant that deference be given to arbitration
holdings.

However, to require the Merit Systems Protection Board (hereinafter

referred to as "Board" or "MSPB") to defer to arbitration decisions involving other
employees or other union contracts would nullify the individual right of each
respondent to appeal to the Board. See Horner v. Schuck, 843 F.2d 1368, 1378
(1988). Both the Postal Reorganization Act (PRA) and the applicable collective
bargaining agreement recognize that a preference eligible's appeal right to the
MSPB cannot be modified. 39 U.S.C. § 1005(a) (21 provides:
The provisions of title 5 relating to a preference eligible ... shall apply to an ...
employee of the Postal Service in the same manner and under the same
conditions as if the ... employee were subject to the competitive service under
such title. The provisions of this paragraph shall not be modified by any ...
collective-bargaining agreement entered into under chapter 12 of this title.

[Emphasis added].
Article 16,

Section 9 (� Agency Exhibit 1), of the collective bargaining

agreement similarly provides:
A preference eligible is not hereunder deprived of whatever rights of appeal

5
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such employee may have under the Veterans' Preference Act; ....
Thus, it is clear that the scope of the Board's review on appeal is not
curtailed by the CBA or prior unrelated arbitration decisions. Instead, arbitration
is a "bargained-for 'part of a system of self-government created by and confined
to the parties.' " Devine v. White, 697 F.2d 421, 432 (D.C.Cir. 1983), vacated on
other grounds, Cornelius v. Nutt, 472 U.S. 648, 105 S.Ct. 2882, 86 L.Ed.2d 515
(1985). It resolves contractual disagreements between individual parties and is
not binding upon others. See Gonce v. Veterans Administration, 872 F.2d 995,
997 (Fed.Cir.) (the preclusive effect of prior arbitration awards is for individual
resolution, absent a provision in the governing contract that requires earlier
awards to bind subsequent arbitrators), cert. denied, 493 U.S. 890, 110 S.Ct.
234, 107 L.Ed.2d 186 (1989); Leazenby v. U. S. Postal Service, 8 M.S.P.R. 384,
390 fn. 4 (1981) (arbitration decisions are not binding on the Board. According to
F. Elkouri, How Arbitration Works 373 (3d ed. 1973), labor arbitration awards are
not binding even on subsequent arbitrations; their effect may be characterized
only

as authoritative. The Board

has an independent statutory

mandate,

moreover, to render final decisions that are "in accordance with law." 5 U.S.C. §
7703(c)(1}). Thus, arbitration plays a unique role in labor-management relations
that has no bearing on the applicability of Board law to the removal charge for
AWOL. See Benson v. Department of the Navy, 65 M.S.P.R. 548, 554 (1994).
B. Removal Sustained For AWOL
1. Removal for AWOL should be sustained without prior discipline.
Indeed, the Board has held that the removal penalty based on the charge of

6
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AWOL is reasonable. . See Leach v. Dept. of Veterans Affairs, 107 M.S.P.R.
229,232 (2007). The Board has deemed that AWOL is inherently detrimental to
the efficiency of the Postal Service. See Ely v. U. S. Postal Service, 56 M.S.P.R.
103, 106 (1992); Davis v. U.S. Postal Service, 54 M.S.P.R. 374, 378 (1992).
Moreover, the charged AWOL for the Appellant shows that the he simply left a
Pre-disciplinary Interview (POI) meeting abruptly claiming he would only return to
work once the Agency properly paid him and he never returned. See Agency
File, Tab 4b. Considering these circumstances, the penalty of removal is within
the bounds of reasonableness. See Davis v. Veterans Administration, 792 F.2d
1111,1113 (Fed.Cir.1986); Smith v. U.S. Postal Service, 54 M.S.P.R. 631, 635636 (1992) (removal for failure to maintain regular work schedule was reasonable
for 14 days of unscheduled leave between March 2 and July 1, 1992); Davis v.
U.S. Postal Service, 54 M.S.P.R. at 377-78 ( removal was reasonable based on
AWOL charge alone amounting to 24 hours); Walker v. U. S. Postal Service,112
IVI.S.P.R. 580, 584-85 (2009) (in sustaining the removal penalty, the AJ found,
inter alia, that "the appellant was AWOL for more than two months, a lengthy
period of time.").
Appellant's offense was very serious and he was clearly aware of the proper
procedures.

Yet, he

failed

to

report

management lost all confidence in

to

work

as

scheduled;

therefore,

him. See Agency File, Tab 4a.

The

Appellant's failure to call in was deliberate and willful AWOL for a lengthy period
so that prior discipline is not required under Board law to support a penalty of
removal. See M., Walker, 112 M.S.P.R. at 585 (even considering the AWOL

7
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period to be only May 12 through 16, 2008, the appellant has offered no
mitigating factors sufficient to overcome the. aggravating factors. Thus, we find
that the appellant's removal is within the tolerable bounds of reasonableness);
Jones v. U.S. Postal Service, 110 M.S.P.R. 674, 677 (2009) (the deciding official
considered the relevant Doug/as factors and that the penalty of removal is within
the tolerable limits of reasonableness for the charged conduct of unacceptable
attendance, even in the absence of any prior discipline).
The record reflects that the deciding official considered the Appellant's years
of service with no prior discipline cited. See Agency's File, Tab 4a. However, he
found these mitigating factors to be outweighed by the seriousness of the
Appellant's misconduct. See Leach, 107 M.S.P.R. at 233. Therefore, the AWOL
charge alone warrants Appellant's removal.

2.

Appellant can be charged AWOL. even if not shown on a Postal
Service form.

Furthermore, the Appellant appears to argue that he could not be placed in an
AWOL status because the agency failed to issue a PS Form-50 placing him in
AWOL status and that Appellant's Exhibit D, shows that Appellant was placed in
an LWOP status on January 14, 2011. See Appellant's Response, p. 3. This
contention is also without merit as there is no requirement that a Form-50 must
be processed before an employee can be placed in an AWOL status. See Leach,
107 M.S.P.R. at 232-33.
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III. APPLICATION OF LEGAL ARGUMENT IN SUPPORT OF OBJECTIONS
TO APPELLANT'S EXHIBITS
Exhibit A.

This excerpted portion of the Joint Contract Administration

2
Manual (JCAM) has no more relevance than a portion of the
collective bargaining agreement (CSA) that deals with discipline. It
is anticipated that the Appellant will claim that his AWOL should
have received progressive and corrective discipline prior to his
removal. Corrective discipline is certainly a principle followed in the
collective bargaining agreements but there is no indication that
removal for a charge of AWOL can be only be sustained by passing
through the progressive steps in the discipline process. Nothing in
the JCAM or CSA deems that removal for AWOL must be preceded
by progressive discipline.
Moreover, MSPS case law has consistently held that AWOL
is a serious charge because it is inherently inefficient for the
Agency. See J;!y, supra and Davis, supra. The removal for
attendance and AWOL have been sustained without prior
progressive discipline. See Walker, supra and Jones, supra.
Also, Exhibit A includes excerpts from the JCAM for "Article

8 Hours of Work:" and "Article 11 Holidays" that are not remotely
relevant to the Appel/ant's discipline for AWOL. It appears that the
Appel/ant is attempting to raise other issues by showing that his
CSA rights were violated, which in essence caused him to be
2

Preface to the JCAM indicates that "[ilt neither adds to, nor modifies in any respect, the current
Collective Bargaining Agreem ent." See Agency's Exhibit 2.
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constructively suspended. However, the constructive suspension
claim was not accepted by the Administrative Judge. See Order,
p.1,FN.1.
Exhibit B.

This Exhibit is an excerpted portion of the M-39 Handbook

and appears only to reiterate the principle of corrective discipline,
which as discussed above has no relevance in applying Board law
to the serious charge of AWOL.
Exhibit C.

Exhibit C is an excerpted portion of the Employee and Labor

Relations Manual (ELM) that provides an explanation of the term
"LWOP". The Appellant's claim that he was in an LWOP status and
not an AWOL status is not accurate. The Agency's objects to this
excerpted portion of the ELM as irrelevant to the charge of AWOL.
Exhibit D.

This Exhibit is a Form 50 showing that at one time on

January 14,2011 the Appellant was placed on LWOP. This Form
50 has absolutely no relevance to his AWOL that began in late
February of 2011, even if there are no forms indicating that the
Appellant was charged with AWOL. See Leach, supra.
Exhibit E.

The Agency has no objection to Exhibit E.

Exhibit F.

This Exhibit scheduled a pre-disciplinary interview in

February of 2010, which was issued about year prior to the current
charge and is not remotely related to Appellant's current AWOL
charge. It was also issued by a supervisor who was not involved in
the Appellant's removal.

10
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Exhibit G.

This Exhibit is the Appellant's response to another pre-

disciplinary notice sent to the Appellant more than two years ago.
Again, this response is not even remotely related to the current
removal decision, nor was it directed to a supervisor involved in the
Appellant's current removal charge.
Exhibits H-K. These Exhibits are series of grievances filed by the
Appellant in 2010 that have no relationship whatsoever to his
current charge of AWOL and his removal.
Exhibit L.

This Exhibit, a regular panel arbitration award issued in

2007, does not pertain to Appellant and is not even an award
involving discipline for AWOL. Moreover, in accordance with the
applicable GBA at Article 15.4.A.6, the terms of the GBA can not be
altered by an arbitration award. See Agency Exhibit 3. Furthermore,
Article 15.4.B.6 indicates that any arbitration award that involves an
interpretive issue should be referred to the National Level of
Arbitration. See Agency Exhibit 3. Thus, these regular arbitration
awards do not provide any precedential or interpretive guidance in
relation to the GBA. See Horner v, Schuck, supra; Gonce, supra,
and Leazenby, supra.
Exhibit M.

This Exhibit, a regLllar arbitration decision issued in 2007,

does not involve the Appellant, nor does it stand for the proposition
that an employee can not be removed for AWOL without going
through progressive steps of discipline. The Appellant has inferred

11
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at the prehearing conference that the CBA has been interpreted by
a regular arbitration award to require progressive discipline for
AWOL. Notwithstanding the Appellant's assertion, this non
interpretive, non-binding arbitration award has absolutely no
relevance to the Appellant's pending removal action for AWOL.
Exhibit N.

This Exhibit, a regular arbitration award issued in 1993,

upheld the grievant's removal for AWOL. There were a series of
successive disciplines prior to the removal but all of those were
based on failure to be regular in attendance and not AWOL. Again,
for the sake of argument, even if this regular arbitration was
recognized as a binding interpretation of the contract, it most
certainly does not stand for the proposition that an employee can
not be discharged for AWOL without first going through the
progressive steps of discipline.
In this Exhibit, a regular arbitration award from 1982, the

Exhibit O.

removal for attendance was reversed in a favor of the employee in
light of his successful treatment in an alcohol recovery treatment
program. Again, this regular arbitration award does not relate to
any issues in this case. It is not at all relevant or instructive as to
the issues pending adjudication before the Board.
IV.

Conclusion
The Agency's respectfully submits that, except for Appellant's Exhibit E, all

of the Appellant's other Exhibits should not be admitted into evidence. Moreover,
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the Agency submits that the Appellant has failed to present even a colorable
claim that he has an affirmative defense of harmful error; therefore, such a
defense should be disallowed.

Respectfully submitted,

Date: October 11, 2011
Stephen W. Furgeson
Attorney
Capital Metro Law Office
U.S. Postal Service
8200 Corporate Drive
Landover, Maryland 20785-2244
Phone: (301) 955-0703
Fax: (301) 955-0701
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Exhibit 1
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NALC-USPS JOint Contract Administration Manual

-

April 2009

Introduction

Introduction
This jointly prepared USPSINALC Joint Contract Administration
Manual (JCAM) supercedes all previous editions. Publication of the

JCAM was undertaken in good faith in order to educate the local
parties and facilitate the resolution of disputes concerning issues on
which the national parties are in agreement.
While the parties at the national level still dispute the proper applica
tion of some portions of the Collective Bargaining Agreement, there
are significant areas of agreement. The JCAM represents the parties'
effort to inform labor and management in the field of these areas of
agreement and encourage consistency and compliance with the issues
treated. The narrative explanation of the Collective Bargaining
Agreement contained in the JCAM should be considered dispositive
of the joint understanding of the parties at the national level. Some
sections of the contract do not have a narrative explanation. No
inference should be drawn from the lack of explanatory language.
The actual language contained in the Collective Bargaining
Agreement is shaded in blue.

Preface
The JCAM is self-explanatory and speaks for itself. It is not intended
to, nor does it, increase or decrease the rights, responsibilities, or
benefits of the parties under the Collective Bargaining Agreement. It
neither adds to, nor modifies in any respect, the current Collective
Bargaining Agreement.
At each step of the grievance/arbitration procedure the parties are
required to jointly review the JCAM in order to facilitate resolution
of disputes. The JCAM may be introduced in arbitration as dispositive
of those issues covered by the manual. If introduced as evidence in
arbitration, the document shall speak for itself. Without exception, no
testimony shall be permitted in support of the content, background,
history or any other aspect of the JCAM's narrative.
The parties at the national level will update the JCAM at least once
each calendar year. The parties at the local level should exercise
caution to insure that they are working from the most current issue
of the JCAM and apply any revisions or modifications prospectively
from the date of revision.
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Exhibit 2
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Article 16
ARTICLE 16
DISCIPLINE PROCEDURE
Section 1. Principles

In the administration of this Article, a basic principle shall be
that discipline should be corrective in nature, rather than puni"
tive. No employee may be disciplined or discharged except for
just cause such as, but not limited to, insubordination. pilfer
age, intoxication (drugs or alcohol), incompetence, failure to
perform work as requested, violation of the terms of this
Agreement, or failure to observe safety rules and regulations.
Any such discipline or discharge shall be subject to the griev
ance-arbitration procedure provided for in this Agreement,
which could result in reinstatement and restitution, including
back pay.
Section 2. Discussion

For minor offens es by an employee, management has a
responsibility to discuss such matters with the employee.
Discussions of this type shall be held in private between the
employee and the supervisor. Such discussions are not considered
discipline and are not grievable. Following such discussions, there
is no prohibition against the supervisor and/or th e employee
making a personal notation of the date and subject matter for their
own personal record(s). However, no notation o r other
information pertaining to such discussion shall be included in the
employee's personnel folder. While such discussions may not be
cited as an element of prior adverse record in any subsequent
disciplinary action against an employee, they may be, where
relevant and timely, relied upon to establish that employees have
been made aware of their obligations and responsibilities.
Section 3. Letter of Warning

A letter of warning is a disciplinary notice in writing, identified
an official disciplinary letter of waming, which shall include
an explanation of a deficiency or misconduct to be corrected.

as
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Article lS3.F

the parties have failed to reach agreement within sixty (60)
days of the initiation of the dispute at the interpretive step, the
Union then may appeal it to arbitration, within thirty (30) days
thereafter. Any local grievances filed on the specific interpre
tive issue shall be held in abeyance at the appropriate level
pending resolution of the national interpretive dispute.

Section 4. Arbitration
A. Genera) Provisions
1. A request for arbitration shall be submitted within

the specified time limit for appeal.

2. No grievance may be arbitrated at the National level
except when timely notice of appeal is given the
Employer in writing by the National President of the
Union. No grievance may be appealed to Regular or
Expedited arbitration except when timely notice of
appeal is given in writing to the appropriate management
official at the Grievance/Arbitration Processing Center
by the certified representative of the Union. Such repre
sentative shall be certified to appeal grievances by the
National President of the Union to the Employer at the
National level.
3. All grievances appealed to arbitration will be placed
on the appropriate pending arbitration list in the
order in which appealed. The Employer, in consulta
tion with the Union, will be responsible for maintain
ing appropriate dockets of grievances, as appealed,
and for administrative functions necessary to asSure
efficient scheduling and hearing of cases by arbitra
tors at all levels.
4. In order to avoid loss of available hearing time,

except in National level cases, back-up cases should
be scheduled to be heard in the event of late settle
ment or withdrawal of grievances before hearing.
The designated advocates will discuss the scheduled
cases at least thirty (30) days prior to the scheduled
hearing date, if possible. In the event that either party
withdraws a case less than five (5) days prior to the
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Article lS.4.A.8

scheduled arbitration date, and the parties are unable
to agree on scheduling another case on that date, the
party withdrawing the case shall pay the full costs of
the arbitrator for that date. In the event that the par
ties settle a case or either party withdraws a case five
(S) or more days prior to the scheduled arbitration
date, the back-up case on the appropriate arbitration
list shall be scheduled. If the parties settle a case less
than five (S) days prior to the scheduled arbitration
date and are unable to agree to schedule another case,
the parties shall share the costs of the arbitrator for
that date. This paragraph shall not apply to National
level arbitration cases.
S. Arbitration hearings normally will be held during
working hours where practical. Employees whose
attendance as witnesses is required at hearings during
their regular working hours shall be on Employer
time when appearing at the hearing, provided the
time spent as a witness is part of the employee's reg
ular working hours.
6. All decisions of an arbitrator will be final and bind
ing. All decisions of arbitrators shall be limited to the
terms and provisions of this Agreement, and in no
event may th e te rms and provisions of this
Agreement be altered, amended, or modified by an
arbitrator. Unless otherwise provided in this Article,
all costs, fees, and expenses charged by an arbitrator
will be shared equally by the parties.
7. All arbitrators on t he Regular Panels and the

Expedited Panels and on the National Panel shall
serve for the term of this Agreement and shall contin
ue to serve for six (6) months after the conclusion of
the collective bargaining process for a successor
Agreement, unless the parties otherwise mutually
agree.
8. Arbitrators on the National Panel and on the Regular

and Expedited Panels shall be selected by the method
agreed upon by the parties at the National Level.
73
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Article 15.4.A.9
9. In any arbitration proceeding in which a Union feels
that its interests may be affected, it shall be entitled
to intervene and participate in such arbitration pro
ceeding, but it shall be required to share the cost of
such arbitration equally with any or all other Union
parties to such proceeding. Any dispute as to arbitra�
bility may be submitted to the arbitrator and be deter
mined by such arbitrator. The arbitrator's determina
tion shall be final and binding.
B. Arbitration - Regular
1. At the Grievance!Arbitration Processing Center three
(3) separate lists of cases to be heard in arbitration
shall be maintained: (a) one for all removal cases and
cases involving suspensions for more than 14 days,
( b ) o n e f o r a l l c a s es referred to Expedited
Arbitration, and (c) one for all other cases appealed
to Regular Arbitration. Separate panels will be
established for scheduling (a) removal cases an d
cases involving suspensions f o r more than 1 4 days,
(b) for all cases referred to Expedited Arbitration,
and (c) for all other cases appealed to Regular
Arbitration.
2. Cases will be scheduled for arbitration in the order in
which appealed, unless the Union and Employer oth
erwise agree.

3.

Only discipline cases involving suspensions of 14
days or less and those other disputes as may be
mutually determined by the parties shall be referred
to Expedited Arbitration in accordance w i t h
Section C hereof.

4. Cases referred to arbitration, which involve removals
or suspensions for more than 14 days, shall be sched
uled for hearing at the earliest possible date in the
order in which appealed.
5. If either party concludes that a case referred to
Regular Arbitration involves an interpretive issue
under the National Agreement or some supplement
thereto which may be of general application, that
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Article lS.4.C.2

party's representative shall request input from their
a p p ropriate National Representatives at the
Headquarters level. If either party's representative at
the Headquarters level determines the case is inter
pretive, a notice will be sent to the other party. The
c a s e w ill b e h e l d pend ing the outcome of the
National interpretive dispute. If both parties' repre
sentatives determine the case does not involve an
interpretive issue, the case, if already scheduled for
arbitration, will be heard before the same arbitrator
who was originally scheduled to hear the case.
Further, if the hearing had convened, the case will
continue at the same stage of arbitration.
6. The arbitrators on each Regular Panel shall be sched

uled to hear cases on a rotating system basis, unless
otherwise agreed by the parties.
7. Normally, there will be no transcripts of arbitration

hearings or filing of post-hearing briefs in cases
heard in Regular Arbitration, except either party at
the National level may request a transcript, and
either party at the hearing may request to file a
post-hearing brief. However, each party may file a
written statement setting forth its understanding of
the facts and issues and its argument at the begin
ning of the hearing and also shall be given an ade
quate opportunity to present argument at the con
clusion of the hearing.
8. The arbitrator in any given case should render an

award therein within thirty (30) days of the close of
the record in the case.
C. Arbitration - Expedited
1. The parties agree to continue the utilization of an
expedited arbitration system for disciplinary cases of
14 days suspension or less which do not involve
interpretation of the Agreement and for such other
cases as the parties may mutually determine.
2. If either party concludes that the issues involved are

of such complexity or significance as to warrant ref75
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Article 15.4.C.2

erence to the Regular Arbitration Panel, that party
shall notify the other party of such reference at least
seven (7) days prior to the scheduled time for the
expedited arbitration.
3. The hearing shall be conducted in accordance with
the following:

a. the hearing shall be informal;
b. no briefs shall be filed or transcripts made;
c. there shall be no formal rules of evidence;
d. the hearing shall normally be completed within
one day;
e. if the arbitrator or the parties mutually conclude at
the hearing that the issues involved are of such
complexity or significance as to warrant reference
to the Regular Arbitration Panel, the case shall be
referred to that panel; and

f. the arbitrator may issue a bench decision at the
hearing but in any event shall render a decision
within forty-eight (48) hours after conclusion of the
hearing. Such decision shall be based on the record
before the arbitrator and may include a brief written
explanation of the basis for such conclusion. These
decisions will not be cited as a precedent. The arbi
trator's decision shall be final and binding. An arbi
trator who issues a bench decision shall furnish a
written copy of the award to the parties within
forty-eight (48) hours of the close of the hearing.
4. No decision by a member of the Expedited Panel in
such a case shall be regarded as a precedent or be
cited in any future proceeding, but otherwise will be
a final and binding decision.
D. National Level Arbitration
1. Only cases involving interpretive issues under this
Agreement or supplements thereto of general appli
cation will be arbitrated at the National level.
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Article 15.5
2. A docket of cases appealed to arbitration at the
National level shall be maintained. The arbitrators on
the National Panel shall be scheduled to hear cases
on a rotating system basis, unless otherwise agreed
by the parties. Cases on the docket will be scheduled

for arbitration in the order in which appealed, unless
the Union and Employer otherwise agree.
Section 5. Administration

The parties recognize their continuing joint responsibility for
efficient functioning of the grievance procedure and effective
use of arbitration. Commencing April 1, 1979, and quarterly
thereafter, the Employer will furnish to the President of the
Union a copy of a quarterly report containing the following
information covering operation of the arbitration procedure at
the National level, and for each Area separately:
(a)

number of cases appealed to arbitration;

(b)

number of cases scheduled for hearing;

(c)

number of cases heard;

(d)

number of scheduled hearing dates, if any, which were
not used;

(e)

the total number of cases pending but not scheduled at
the end of the quarter.

(Th e preceding Ar ticle, Ar ticle 15, s h a l l a p p l y t o
Transitional Employees.)
[see Memos, pages 173-180]
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